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E BARBER GAS 


A Regulator 
You Are Safe 
Y) In Recommending 


1. has become a definite part of 
the Gas Company’s responsibility, 
toward the public whom it serves, to make recommendations 
as to appliances and control equipment. Care in the selec- 
tion of such equipment means better satisfied customers for 
the utility. 


ee 
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Barber Gas Pressure Regulators have a long record of 
successful service, and meet rigorous standards as to pre- 
cision of operation and long-time reliability. 


Carefully constructed of the best materials, Barber Regu- 
lators are also styled in conformance with modern gas ap- 
pliance design. Bodies are all bronze, working parts of 
brass, springs of phosphor bronze, diaphragm of selected 
sheepskin. Moderately priced, Barber is today’s finest regu- 
lator value. 


BURNER CO., 


3704 Superior Avenue, Cleveland, Ohio 


REGULATORS 


arber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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It's 

ALL FACT 
and 

NO FICTION! 


‘The straight story 


on mechanical addressing 


This book may prove an eye-opener 

to you. It discloses many facts you 

should know about modern mechanical 

name and data writing—vital information which has probably 

never before been brought to your attention. Short, terse, to the 

point, it nevertheless covers every angle of comparative costs, 

speeds, flexibility, etc., of existing methods. When you've read 

it you’ll have the straight story on what’s been going on in ad- 

dressing equipment development, what today’s new trend is, and 

why. It was personally written by the head of the Elliott 

Addressing Machine Company, for your executive consideration. 
Kindly request your copy on your 
business letterhead. 


THE ELLIOTT ADDRESSING MACHINE 
COMPANY 


157 Albany Street Cambridge, Mass. 





<«e Oshkosh Water Department, Oshkosh, Wis. 
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Pages with the Editors 


Ss we write these lines our ears still ring 

from arguments and counter-arguments 
which we heard during a debate on the ques- 
tion of whether President Roosevelt should 
run for a third term. The debate took place 
at the recent annual convention of the Ameri- 
can Society of Newspaper Editors, held in 
Washington, D. C. 


OppLy enough, the affirmative, as well as the 
negative, side of the third-term proposal was 
supported by prominent figures who have 
themselves been mentioned at one time or an- 
other as possible successors to President 
Roosevelt in the White House. Specifically, 
Secretary of Interior Harold Ickes and U. S. 
Senator Claude Pepper, of Florida, urged sup- 
port for a third term. The well-known utility 
executive, Wendell L. Willkie, and the noted 
Republican leader, Dr. Glenn Frank, pro- 
pounded the belief that somebody else should 
be given a first term (without, of course, men- 
tioning Wendell L. Willkie or Glenn Frank, re- 
spectively). 


WHILE even the remote possibility that Mr. 
Willkie could become a party candidate for 


THOMAS L. NORTH 


Uncle Sam does not let his left hand know 
what his right hand is doing about power 
rate policy. 

(SEE Pace 594) 
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RICHARD J. BEAMISH 


If a utility’s service to a customer offends the 
law, it should be cut off. 


(SEE Pace 586) 


the presidential office naturally engaged our 
attention, we must confess that Mr. Willkie’s 
boom, such as it is, seems quite unlike any 
other presidential boom we have ever seen 
hatched in or out of Washington. 


First of all, there is the highly unorthodox 
attitude of Mr. Willkie himself, who not only 
declines to take his candidacy seriously, but 
refuses to tell anybody definitely which state 
(Indiana or New York) he would run from, 
if he did run, or even which ticket he would 
run on. Yet, political observers and news- 
paper writers appear enthusiastic about his 
ability, integrity, and “color.” At the same 
time they seem almost unanimously, if some- 
what reluctantly, to nominate Mr. Willkie as 
the candidate “least likely to succeed.” Could 
this be a boom—or just a bouquet? 


¥ 


are the violently antiutility writer, Mc- 
Alister Coleman, in the socialistic maga- 
zine The Nation, concludes somewhat wist- 
fully : “No matter what you think of his views, 
you can’t help liking the man. . . . It’s too bad 
that he doesn’t take seriously this running for 
you know what.” 
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RILEY STEAM GENERATING UNIT 


Installed in the plant of 


A Large Texas Utility 
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250,000 Pounds of Steam per hour. 975 Ibs. Steam 
Pressure. 910° F. Steam Temperature. 


Riley Boiler, Superheater, Steam Temperature Control, 
Economizer, Air Heater, Water Walls, Steel Clad 
Insulated Setting. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
ST.LOUIS CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


POLLERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
VERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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PAGES WITH THE EDITORS (Continued) 


Or course, there are some political sophisti- 
cates who hint that what Mr. Willkie is real- 
ly running for may be the Court of St. James 
or the Secretary of Commerce, or a more 
plausible crack at the big prize in 1944. We 
wouldn’t know anything about that. But in- 
asmuch as the political columnists (including 
Democratic General Hugh Johnson) and other 
well-wishers seem quite unable to deliver the 
nomination to Mr. Willkie for 1940, we have 
been thinking, as a more practical matter, 
about another widely heralded candidate for a 
first term—Senator Taft of Ohio. 


WE were wondering what Senator Taft 
thought about various political issues affect- 
ing utilities and whether these would become 
campaign issues if he were given the responsi- 
bility of carrying his party’s standard in the 
forthcoming general election. While we were 
still pondering, HERBERT Corey, veteran Wash- 
ington newspaper correspondent and author, 
walked into our office and revealed that he had 
been away ahead of us. Corey had interviewed 
Senator Taft on this very subject. The re- 
sult is the leading article in this issue. 


¥ 


i Yeon has been a lot in the newspapers 
lately about the difficulty which telephone 
and telegraph companies have been having 
with public authorities over the question of 
permitting the use of their facilities for the 
dissemination of horse-race results and other 
gambling information. This naturally raises a 
question which, while not entirely new, has 
attracted scant attention from analysts of pub- 
lic utility law: Has a public utility any obli- 
gation to render service to an existing or pros- 
pective customer who is believed to be en- 
gaged in illicit enterprise? Or perhaps we 
should have stated that question the other way 
around: Has a utility an obligation to refuse 
or to discontinue service to a customer believed 
to be engaged in unlawful activities? 


CoMMISSIONER RIcHARD J. BEAMISH, asso- 
ciate member of the Pennsylvania Public 
Utility Commission, has been a very active 
figure in this controversy, almost to the ex- 
tent of conducting what Pennsylvania news- 
papers have described as a “one-man crusade” 
against alleged unlawful collaboration between 
communication carriers and gambling gentry 
in the Keystone state. At any rate, we thought 
that this experience preéminently qualified 
CoMMISSIONER BEAMISH to discuss the sub- 
ject and we put the matter up to him accord- 
ingly. The result is the article entitled “Re- 
sponsibility of Utilities for Criminal Use of 
Service” (beginning page 586). 


CoMMISSIONER BEAMISH was born and 
raised in Scranton, Pa. But after studying 
law and becoming’ an assistant district at- 
torney for Lackawanna county on the day he 
was admitted to the bar (his twenty-first 
birthday), he decided to follow the footsteps 
of his father, who had been owner and editor 


MAY 9, 1940 


HERBERT COREY 


He found Senator Taft's frankness quite un- 
usual for a presidential candidate. 


(SEE Pace 579) 


of the Scranton Free Press. His subsequent 
journalistic career carried him to Philadelphia 
and eventually to all parts of the United States, 
Europe, and South America. He is the author 
of a number of historical volumes. In 1926 
he was appointed a member of the old Penn- 
sylvania Public Service ‘Commission by Gov- 
ernor Pinchot. He was appointed to the pres- 
ent public utility commission in 1937 by Gov- 
ernor Earle. 
y 


HOMAS L. NortH, whose article, “Wanted: 

A Coordinated Federal Power Rate 
Policy,” begins on page 594, is a graduate of 
the University of California (A.B., 731) and 
the Harvard School of Business Administra- 
tion (M.B.A., ’33). Since then his profes- 
sional work has consisted primarily of analyt- 
ical studies in industrial and public utility 
securities. He is now located on the Pacific 
coast as a field analyst for Standard Statistics 
Co. 


¥ 


MONG the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


THE Securities and Exchange Commission, 
in denying authority to declare and pay divi- 
dends on junior preferred stock, states fully 
just why it does deny such authority. (See 
page 257.) 


THE next number of this magazine will be 
out May 23rd. 


-—— 
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: “Marge can’t be | 
with us tonight ae 


I ‘‘She called me at five...said she was 
only half finished with a lot of figure-work 
her boss needs in a hurry... last month’s 
percentage of sales increases for all their 


branches. 








& The Remington Rand Print- 
ing Calculator is in thousands 
of offices today because it has 
outmoded all other calculating 
machines. And...if you’ve not 
been able to afford an adding 
machine avd a calculator, here’s 


the invention that gives you the 
best features of Soth... at little 


more than adding machine cost. 


It’s the only machine in the world that adds, subtracts, multi- 


plies, divides automatically ...and gives you a permanent, 


printed, machine-accurate record the first time you run the 


figures. See it at work, on your work. For free demonstra- 


tion, phone your nearest Remington Rand office today. 


2 I can just see Marge now, working out 


those percentage problems with a calculat- 


Remington Rand Inc. 
BUFFALO, NEW YORK 
In Canada: 199 Bay Street, Toronto 


ing machine, doing each one twice and then World’s Largest Makers of Adding & Bookkeeping Machines, 


copying the answerfrom dials. It used to be 


Systems and Equipment 





thesame thing with me.. .but notany more. 


3 Thaven’t had to work late one single night since we 
got our new Printing Calculator. It just eats up per- 
centage problems... it divides automatically, you know! 
And it prints everything on the tape... gives me some- 
thing permanent to copy from, or to file for reference.’* 


a 


4 Flashback to Marge’s office... Marge’s boss speaking... 
‘*Sorry to keep you so late, but it won’t happen again. 
I learned something today over at Jim Robinson’s office. 
He’s replaced every last calculating machine with new 
Printing Calculators... I’m doing the same tomorrow.”” 
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ngineering executives purchase equipment on demonstrated performance. That's why en- 





jineers in every conceivable industry purchase Vulcan and the reason why Vulcan was sold 
n forty-three states, every Province of Canada, Porto Rico, Territory of Hawaii and eleven 
sreign countries during the past year. The following partial list of representative contracts 
or 1939 demonstrate the popularity of Vulcan among engineers in every type of industry 
ho have taken the time. to investigate the reasons for Vulcans rugged dependability. 
Many of these contracts are repeat orders, real evidence that Vulcan gives highest satis- 


ulate Baction. 





East St. Louis, Mo. 
Albion, Indiana 
New Bedford, Mass. 


Container Corporation of America 

Circlesville, os 
Commodore Perry Housing Project. ..Buffalo, N. Y. 
Charleston, S. C. DeKalb State Teachers College DeKalb, Ill. 
; Annapolis, Md. United States aos Corp Norwood, Ohio 
Metropolitan Life oes Aah Co....New York — The May Compan Cle veland, Ohio 
Park Chester Housin Development United States Navel Hospital...San Diego, Calif. 
Griesdieck Western Frankford Arsenal Phi ladeiphia, Penna. 
Minot Normal D. Central Park Pumping Station Chicago, Ill. 


Socony Vacuum Oil Co 
Town of Albion 
Pairpoint Corporation 
Charleston Navy Yard 
Naval Academy 


Southland Paper Mills 
Bethlehem ag een 
Norfolk Navy Y: 

Fairmont Ci 


Socony Vacuum Oil > 
City of Bellefontaine Bellefontaine, Ohio 
Gallinger Hospital Washington, D. C. 
Colorado State Agricultural College 

Fort Collins, Colo. 
Navajo Agency Ft. Defiance, Arizona 
Victor Chemical Company. . aaa Pleasant, Tenn. 
‘we. Field, U. S. Army. - - Ft. Lewis, Wash. 
B. Goodrich Company Clarksville, Tenn. 


uebec, Can. 
exandria, Va. 


Bek... National Railways. brooke, Man., Can. 


Carnation Compny Sherbrooke, 

Alexandria Steam Generating Co...A 

South Porto Rico Sugar Company 
Santa Demin 0, Dom. Rep. 


Virginia Public Service Co 

Atlas Powder Company 

City of Fairmont Fairmont, Minn. 
Froedtert Grain vase Malting Co. yc Wis. 
Sonoco Products Company J. 
Sheridan Brewing Company. . ."/Sheridan, Wyoming 
City of Fort Collins, Colo. 


Fort Collins 

Ingenio Riogaila....Buenaventure, Columbia, S. A. 
South Carolina Electric cl Gas Co.. -Perr, S. C. 
American Woolen Compa ‘Fu ston, N. Y. 
Keystone Public Service C Grou. Oil City, Penna. 
Alabama Power Company Chickasaw, Ala. 
Pennsylvania Power and Light Co. 


Harrisburg, Pa. 
Holyoke Gas and Electric Co Holyoke, Mass. 
Durkee Famous Foods Chicago, Ill. 
Blanton Company St. Louis, Mo. 
Continental Diamond Fibre Co..Bridgeport, Penna. 


Westinghouse Electric and Manufacturin 


George Ziegler Company Milwaukee, Wis 

Atlas Powder Company Stamford, Conn. 
Colorado State Capitol Denver, Colo. 
“— Powder Company Hercules, Del. 
U. S. Military Academy West Point, N. Y 


Company, Then, Ohio 
Libby, McNeill and Libby 
Vanadium Corporation Naturita, Colo. 
Philadelphia Electric Comp Chester, Pi 





price 





ident 
of service, making unnecessary frequent serv- 


icing—and when service is required, skilled 
field engineers on their rounds, offer it gladly 
to maintain your Vulcan equipment in top 
condition. Ask the Vulcan Sales or Field En- 
gineer WHY Vulcan MUST build into their 
equipment the most rugged, trouble free, 
lowest maintenance you can buy. 


ulcan Soot Blower Corporation does not 
build down to a price. Vulcan builds into their 
equipment thirty-seven years of experience; 
build by highly skilled engineering and plant 
personnel of long service, using the highest 
pe material that hard exacting service has 
demonstrated is the most practical for its 
purpose. The result is trouble free, long years 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
Kwek Kew Khe Kh KKK KKK KK KKK kK 
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Ropert H, JACKSON 
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The Texas Weekly. 


James C. RICE 
Mississippi State Senator. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOoNTAIGNE 





. a judge, and a man placed in judicial office, are 
not synonymous.” 


“The right to strike against the government is not and 
cannot be recognized.” 
gs 


5 
“In what fields, if any, can Federal regulation achieve 
more desirable results than state regulation?” 
ee 
“Six years of emergency without a war is open to 
suspicion, and my suspicion is that something is wrong.” 
- 
“Our productive plant wears out at the rate of about 
$6,000,000 a year. That is our annual erosion of capital.” 
= 


“Our jurisprudence is distinctive in that every great 
movement in American history has produced a leading 
case in this [Supreme] Court.” 


¥ 


. the place to defeat radicalism and spendthrift 
policies is at the polls where Senators and Representa- 
tives are nominated and elected.” 


¥ 


“The utility is one of the few constructive elements of 
American industry that is not willing to sit back and wait 
for conditions to improve.” 


¥ 


“Economy in government can’t be anything but a dream 
until the advocates of economy start making as much 
noise as the groups that continually demand more gov- 
ernment spending.” 


¥ 


“The Federal Trade Commission has a volume a foot 
thick giving all the necessary information on corpora- 
tions that [county] supervisors would require to fix a 
reasonable [utility] rate.” 


12 
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New Burroughs Factory Branch, Plymouth, Michigan 


about + + + 


ital.” 

Over a half-century ago Burroughs started in a 
~~ small machine shop to manufacture the first prac- 
ae tical adding machine. Business has since depended 

more and more on Burroughs for a steady flow 

of machines and developments to meet constantly 

thrift : changing conditions. Today’s range of Burroughs 

senta- . products includes practically every type of figuring, 
= ee = accounting and forms-writing machine. 

With this background of experience and wide 
its of variety of machines, Burroughs meets the needs 
1 wait Burroughs Factory and General Offices, Detroit of today’s business for speed and economy, and 

Throughout the years, Burroughs has adhered to _—is building for the future along lines which have 
yet pres chr once fiat. 1tis? made Burroughs a worldwide institution. 
and factory-controlled service organization. BURROUGHS ADDING MACHINE COMPANY, DETROIT, MICH. 
jream 
much 
» Zov- 
<i Burrou hs 
‘pora- 
fix a 


_ DOES THE WORK IN LESS TIME—WITH LESS EFFORT—AT LESS COST 
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4 REMARKABLE REMARKS—( Continued) 


MatTrHew M. NEELY 
U. S. Senator from West Virginia. 


Ropert A, TAFT 
U. S. Senator from Ohio. 


B. C. Forses 
Editor, Forbes. 


Fitoyp W. Parsons 
Editorial director, Gas Age. 


EpirortaL. STATEMENT 
Broadcasting. 


CAs, 


Writing in Investor America. 


W. Gipson Carey, JR. 
President, Chamber of Commerce 
of the United States. 


EDITORIAL STATEMENT 
Industrial News Review. 
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“".. compared with the accomplishments of the Works 
Progress Administration under Harry Hopkins, the |a- 
bors of Hercules become as trivial as a school boy’s chores 
in the twilight of a winter day.” 


¥ 


“The SEC has certainly gone far beyond its original 
purpose of protecting investors against fraud, and 
through its unnecessary restrictions and red tape has re- 
tarded the investment of money in private enterprise.” 


¥ 


“The people want more business, not more politics; 
more jobs, not more regulating. Government has been 
the fastest-growing ‘enterprise’ in America—also infi- 
nitely the heaviest financial loser.” 


a 


“|, right now when a majority of our citizens are 
speaking of business as being only fair, American indus- 
tries are spending substantially more for research work 
than they did at the very top of the boom that ended in 
1929.” 

@ 


“Radio cannot afford to permit its program structure 
to dislocate itself because of this fad or that. Radio does 
not have to resort to a plethora of prize awards to 
attract its audience. We hope the effort will be toward 
deémphasis of this technique henceforth, for the good of 
radio.” 


¥ 


“The sort of irresponsible and wasteful government 
spending that has been indulgently referred to during 
the last few years as ‘pump priming’ has failed to prime 
any pumps. It should henceforth be regarded for just 
what it is, ‘shot-in-the-arm’ economics, with the supposed 
beneficiaries as the ultimate dope victims.” 


¥ 


“In connection with the SEC, ... I have felt for years 
that some improvement was due in regard to financial 
information, whether on new issues or on company oper- 
ating results. What we got, however, was a new bureau, 
which has harassed the honest man as well as the fraud 
and which, worse still, has retarded, the flow of new 
money into productive enterprise.” 


¥ 


“Private industry cannot finance business, pay taxes, 
and serve the public without a profit—it would go broke. 
Political promoters who promise privileged groups of 
persons tax-subsidized electricity at ‘cost’ are robbing 
the general taxpayer and establishing socialism in the 
United States under the guise of ‘community saviors,’ to 
get votes or appropriations, the profit in politics,” 





ANOTHER USER SAYS "THE EXTREME DUCTILITY OF 
J&L SEAMLESS BOILER TUBES MAKES THEM EASY TO INSTALL” 


The Olson Water and Towing Company, New York City, operates a fleet of six steamers. Naturally 
their operations depend upon keeping these boats on the job. So when boiler repairs are neces- 
sary, they want the work completed quickly and economically. That’s why this company uses 
J&L Seamless Steel Boiler Tubes. ‘ 

Mr. John G. Olson, general manager, writes: ““We have previously installed your tubes in 
several of our tow boats and have always found them to be entirely satisfactory in every respect. 
The boiler makers recommended J & L tubes very highly because of their extreme ductility 
which makes installation very easy. 

J&L Seamless Boiler Tubes are safe and dependable. Their longer life and increased efficiency 
keep boilers on the job. Your J & L distributor has a complete line of J & L 
Seamless Tubes. He is listed in the Classified Telephone Directory under 
“Boiler Tubes.”* Call him for quick service. Write today for a copy of our 


Boiler Tube Bulletin. 


ONES & LAUGHLIN STEEL CORPORATION ae... + 


AMERICAN IRON AND STEEL WORKS 
PITTSBURGH, PENNSYLVANIA STEEL 


1 


J&L—PARTNER IN PROGRESS TO AMERICAN INDUSTRY 
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BEHIND THAT NAME STANDS 
A BATTERY WITH WORLD-WIDE ACCEPTANCE 


N the world of industry, just as in the realm of 
I science, art, or medicine, there are names that stand 
out—names that are synonymous with achievement, 
leadership, success. 


Preeminent in the storage battery industry, and 
therefore worthy of the respect accorded it by en- 
gineers and users everywhere, is the Exide Battery. 
For over fifty years the pioneer in the storage battery 
field, the history of Exide is, in effect, a history of the 
storage battery industry. 


That is why Exides are so confidently chosen, so 
widely used—by telephone, power, and transit com- 
panies, as well as thousands of private industrial or- 
ganizations. 


Put your faith in Exides—the batteries with world- 
wide acceptance. 


THE ELECTRIC STORAGE BATTERY COMPANY 


The World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto ~ 
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AN OUNCE OF PROTECTION. 
IS WORTH A POUND OF GI 








p : your plant A, worthy if 
NORDSTROM VALVE / soterliOH) 


Catalog upon Request 


PRODUCTS—NORDSTROM VALVES; EMCO pa and REGULATORS; PITTSBURGH LIQUID 


MERCO NORDSTROM VALVE CO. A Subsidiary of PITTSBURGH EQUITABLE METER CO. 


Main Office: Pittsburgh, Pa. @ Branch Offices: New York City, Buffalo, Philadelphia, Columbia, Memphis, 
Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. @ Canadian Licensees: Peacock 
Brothers, Ltd., Montreal. @ European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, England. 
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MAP 


of the 


PUBLIC POWER PROGRAM 


wea =o 


‘Federal Financing and Location 


Public Power Projects; 1933-1939” 


—the most comprehensive, visual 
presentation ever made of the pub- 
lic power program. The map shows 
accurately the cost and location of 
all federal, district, state and mu- 
nicipal power projects. 


The extensive operations of the 
R.E.A. on a national scale are por- 
trayed for the first time. Few real- 
ize the growth, cost, and signifi- 
cance of this important develop- 
ment. 


A simple color scheme and dis- 
tinctive symbols, designating the 
different types of projects, facili- 
tate use of the new map. More than 
350 geographic localities in which 
federal funds have been expended 
are clearly indicated. 


Invaluable to all those interested 
in the public power program. Suit- 
able for framing and wall use (size 


29 in. x 42 in.). 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. 


Washington, D. C. 
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Speedivst little 


OW | BBC RL 
azm\\a Py you ever saw 


Breaks or Distorts we 
will replace it Free 


Fei Lea no.or_- 


quickly cuts perfect threads on ¥%to 1” pipe. Die 
heads snap out easily for changing, snap into ratchet 
ring from either side — can’t fall out. Dies reverse for 
threading close-to-wall pipe—o special dies needed. 
Separate sets of semi-high-speed tool steel chaser 
dies, accurately cut, long wearing. A tough all-steel 
malleable-alloy tool. Patented carriers with all 
complete sets at no additional cost. Save time, cut 
better threads — buy at your Supply House. 


THE RIDGE TOOL CO. e ELYRIA, OHIO 


FiceiC PIPE TOOLS 
In use all over the world 
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COST-CUTTING DOOR ADVANTAGES 
EVERY PLANT SHOULD HAVE! — 


Check these important money-saving Kin. 
near features. They make it easy to see 
why there’s such marked preference for 
Kinnear, Rolling Doors among utility 
companies and industrial firms. But 
there’s also an important extra feature 
that Kinnear offers you—a complete na. 
tionwide door service. Kinnear door 
specialists are ready at any time to as. 
sist you, your architect, or your construc- 
tion engineers—without cost or obligation 
—in obtaining the most efficient door ar- 
rangement for your specific requirements, 
And trained Kinnear erection crews are 
always available to insure proper installa- 
tion and foolproof operation. In every 
way, you can rely on these famous inter- 
locking steel-slat doors, originated by 
Kinnear, developed by Kinnear, and 
backed by the famous nationwide Kinnear 
organization. There’s a Kinnear represen- 
tative near you. 








Send For The 
New Kinnear 
Catalog Today! 








ra 


KINNEAR MFG. CO. 


2060-80 Fields Ave. Columbus, Ohio 
Offices and Agents in all Principal Cities 
Factories: San Francisco, Calif.; Columbus, Ohio 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





~ee- Have It and Eat It, Too 


T’S one thing to have equipment that 

“works.” But it’s a whole lot better 
to know that your purchase of that 
equipment also represents an invest- 
ment in the future, that the people who 
designed and built it gave you your 
money’s worth—and a /ittle bit more. 


Because many of you have looked 
beyond present-day practice, you have 
encouraged those manufacturers who 
are carrying on research, engineering, 
and load-building work. You’ve given 
impetus to efforts that have brought you 
tangible results—such as turbines that 
help stretch your coal pile into twice as 


much power as was possible 20 years 
ago; hydrogen cooling that saved elec- 
tric-service companies the cost of more 
than 100-million kilowatt-hours last 
year; promotional campaigns that have 
added millions of revenue-producing 
appliances to your lines. 


So, we believe that with your every 
purchase of G-E equipment, you receive 
that “little bit more.” You obtain a full 
dollar in equipment value—p/us con 
stantly recurring benefits that are the 
result of research, engineering, and load 
building. Your G-E purchases are the 
most profitable investment for you 
equipment dollar. 
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TAKES CARE OF 47 LETTERS AZZ 


ONLY ROYAL HAS IT! 


Simple as turning on a light! 
With this startling, new type- 
writer improvement, margins are 
automatically changed to fit each 
piece of typing. 

You may never have thought 
much about margins. But your 
secretary has! She has had to 
“size up” every letter—then set 
it up ... struggle with tedious 
hand-set margin “stops’—waste 
your time and hers! 

Now that’s all over—in thou- 
sands of offices. In yours, if you 
say the word! MAGIC Margin 
sets margins by a flick of a finger. 
It works wonders with reports 
and forms ... helps to make 
every letter better. 


CALL ROYAL... 


Give the New Easy-Writ- 
m. Royal THE DESK 

ST— it costs nothing. 
And it will prove every- 
thing. In your office, with 
your own operators—Com- 
pare the Work! 


With MAGIC Margin (a 
patented Royal feature) the 
operator can instantly (1) ar- 
range left- and right-hand mar- 
gins of any letter; (2) indent 
paragraphs and quotations; 
(3) set up any series of 
points; (4) work wonders 
with complex forms of every 
kind and shape. 


Royal Typewriter Co., Inc., 
2 Park Avenue, New York. 
Factory: Hartford, Conn. 




















ow 
re 














*Trade-mark, Reg. U. 8. 


D’S NO. I TYPEWRITER 





ofr. Copyright 1940, oval 
Typewriter. Company, Ine. 
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HOOSIER ENGINEERING COM Y 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORE 


Canadian Hoosier Engineering Company, Ltd. 
Montreal 


ERECTORS OF TRANSMISSION LINES 
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Customer Usage Data 


© At Lower Cost ein Less Time 
eWith Greater Accuracy 





THE ONE-STEP METHOD 









OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a ption total lated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw-hr. step is made by the electrically controlled accumulating registers. 














@ A continuance of frequent rate changes—the necessity of checking load-building 
activities—the pressing need for current data on customer usage—are but a few of 
the reasons many Companies are using R & S ONE-STEP METHOD to analyze and 
compile information required for scientific rate making. They have not only reduced 
the costs on this work, but have obtained monthly or annual bill-frequency tables in 
a few days instead of weeks and months. 


@ Write for your copy of "The One-Step Method of Bill Analysis," an interesting 
descriptive folder which contains a questionnaire to guide you in describing your 
particular needs. 





Recording & Statistical Corporation 


Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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The careful investor judges a 
security by the history of its 
performance. 


KERITE 





in three-quarters of a century of continuous 
production, has established a record of per- 
formance that is unequalled in the history. 
of insulated wires and cables. 


Kerite is a seasoned security. 
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AGAIN IN 1939! . 
For FIVE Straight Years 
MORE Heavy-Duty™ Internationals 


were bought than ia 
ANY OTHER TWO MAKES COMBINED) 


INTERNATIONAL HARVESTER COMPANY 


(INCORPORATED) 
180 North Michigan Avenue Chicago, Illinois 


Sold by International Dealers and Company-Owned Branches 


May 9, | 
— 






















— ee *Heavy Duty means all trucks 
(ecm rated at 2-ton and over, 


__— U. S. registration figures from 
oon earn a R. L. Polk & Co. 


International Truck sizes range from 
| Light Delivery units up to powerful 
Six-Wheelers. Diesel-powered mod- 
els in 12,000- to 42,000-Ib. carry- 
ing capacities. 





This International 2 to 3-ton Model D-40 Truck, with specia! line construction body and six-man cab, is used by 
The Wisconsin Electric Power Co., Milwaukee, Wis. 


INTERNATIONAL TRUCKS 
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LIGHTING 


APPLIANCES 
with 


CRESCENT &; 


Small Diameter Building Wires Wrst 


As you well know, the changes in the new National Electrical Code 
open up great opportunities for the rewiring of existing “‘bottle-neck” 
branch feeders. 


For this rewiring, it will pay you to specify CRESCENT ENDURITE 
Rubber Insulated Type RHT and CRESCENT SYNTHOL Synthetic In- 












sulated Type SN SMALL DIAMETER BUILDING WIRES which are Six 412 Type RHT Small 
unexcelled in quality, ease of installation and permanence. banca a 


Two typical examples of the increase in capacity possible in existing 
4” conduit are shown in the two lower figures on the right. 





Four #12 and One #10 
insulated neutral Type 
RHT permit 8100 Watts 





All types of Building Wire and all kinds of Special Cables to meet A.S.T.M., A.R.A., 
1.P.C.E.A., N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 
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THIS DURABLE CONDUI 


| 
| 
| 
| 
| 
| 








ee You should have complete informa: 
ee 5 tion about Transite Conduit and its 
thinner-walled companion product 
J-M Transite Korduct. Write for 
Brochure DS-410. Johns-Manville 
22 East 40th Street, New York, N.Y. 











‘M Johns-Manville TRANSITE CONDUIT 
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Sell The Furnaces That 
Have Selling Advantages 


NIAGARA 
Winter Air Conditioning 
and Gravity Units 


| an outstanding features of Niagara Gas Furnaces give 


you plenty of selling advantages to speculative, con- 
tract builders and home owners alike. 


With Niagara, you sell the advantages of copper 
chrome cast iron: or... Toncan iron heat exchangers... 
a selection of belt or direct drive blowers with two speed © 
control . . . the exclusive Niagara summer-winter switch 

- modern casing design . . . concealed inner controls 

. and A. G. A. approval. With these go two most im- 
portant sales features — low prices and high operating 
efficiency. 


Write for complete information. 


The Forest City Foundries Company 


2500 West 27th Street Cleveland, Ohio 


Established 1890 
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SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 


CONTROL. 


For Manufactured, 


Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 

















DAVEY TREE TRIMMING SERVICE 


JOHN DAVEY 


Founder of Tree Surgery 


Why Davey Service? 


@ Available Everywhere 
@ Skillful 
@ Economical 


@ Preferred by Tree Owners 
Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 




















P. U. R. QUESTION 
SHEETS 


AN EDUCATIONAL OPPORTU- 
NITY for public utility men. A 
fortnightly quiz of ten questions 
and answers on practical financial 
and operating questions discussed 
and decided by the State and 
Federal Commissions and Courts 
in their investigations of public 
utility companies. 


Ten questions and answers every 
two weeks—annual subscription 
$10.00. 


Send your order to— 


PUBLIC UTILITIES 
REPORTS, INC. 
1038 Munsey Bldg., Washington, D. C. 
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RlE HI-PRESSURE 


contact INDOOR SWITCHES 


Years of successful experience with Hi- 
Pressure contacts on outdoor equipment 
has proven their advantage and effective- 
ness. Their application to the Type 
“HPS” Indoor disconnecting switch 
shown above has resulted in much higher 
eficiencies along with easier operation. 
Concentrated contact area under high 
pressure assures a clean metal to metal 
contact at all times. 


All switch parts are non-ferrous, brushed 
and lacquered for appearance. Note that 
all switches have double blade construc- 
tion for strength and rigidity. 











RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
- Sales offices in principal cities 


ave) HUINID)s 


ECONOMICAL LINE CLEARING 


Craftsmen engaged in 
shaping trees to accomo- 
date lines for the smooth 
transmission of light, power 
and communications. 


ASPLUNDH TREE EXPERT COMPANY 
Home Office JENKINTOWN, PA. Ogontz 3750 


Chicago, ll. Randolph 7773 Columbus, Ohio dom: 5432 
Binghamton, N. Y. Binghamton 4-5314 Alexandria, Va. Alexondric 358) 


Write for our Illustrated Booklet 


LINE CLEARING 








Wilson, Herring and Eutsler's 


PUBLIC UTILITY 
REGULATION 


571 pages, $4.00 


N analysis of the nature, extent, and problems of 

public utility regulation in the United States, 
with emphasis upon the expanding role of the Federal 
Government in the regulation of public utilities, its 
activities in undertaking power projects and pro- 
moting rural electrification, and the issues involved 
in governmental ownerships. The well-rounded treat- 
ment and critical viewpoint will be of aid to all who 
are interested in evaluating the present status of 
public utility regulation, its strengths, weaknesses, and 
significance for privately-owned industry. 


Order from 


Public Utilities Reports, Inc. 


Munsey Bidg. Washington, D. C. 
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Vig You Must! 


Before You Lay the Pips 





Dig Anywhere—Anytime 
AT LEAST COST 


“Clevelands” are the ‘“workingest” 
equipment you ever saw or used. Here 
is real trenching performance of the 
highest type. Time-tested, time-proven 
wheel type full crawler design is backed 
by sound engineering and solid quality 
all the way through. 


Compact, yet rugged, with superfluous 
weight eliminated and amply powered 
for the toughest tasks in any type of soil, 
“Clevelands” speed up every operation 
incidental to mechanical trenching and 
deliver maximum performance whether 
the jobs are in the close confined areas 
of city and suburbs or on main lines in 
open country. Easy to operate and trans- 
port (on specially built trailers) “Clevelands” fit into more jobs and reduce 
trenching costs to the minimum. 


You take no chance on “Clevelands” for they are sold on a guaranteed satisfac- 
tion basis. Write today for details. 


THE CLEVELAND TRENCHER COMPANY 


"Pioneer of the Small Trencher" 


20100 St. Clair Ave. Cleveland, Ohio 


Another Big Time Saving ‘‘Cleveland” feature— 
Truck speed transportation on Special Trailer. ‘‘Cleve- 
lands” load or unload in 10 to 15 minutes. 


I CO Il 
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Tested Progress 


As a result of recent experience with the Company's newer 
products, the purchaser of B&W steam-generating equipment has 
available the marked advantages of important changes made recently 
in the Company's boilers. 


He also has the assurance that these new designs are practicable. 
They have been tried out and are working—reliably and satisfactorily. 
For example, there are now in operation, 26 B&W Boilers with Two- 
Stage Furnaces, one of which has been in service since 1930. Five 
B&W Open-Pass Boilers are in regular service in two plants—two in 
operation since March 1937. Eight B&W Radiant Boilers are in op- 
eration—two for over a year. Over 240 Integral-Furnace Boilers are 
in operation. The oldest has been in service since 1933. 


Opportunities for the power engineer are therefore greater 
today than ever, because of this new steam-generating equipment— 
of proved reliability—that is backed by a company with an estab- 
lished policy of protecting the users of its products. 


THE BABCOCK & WILCOX COMPANY 
85 LIBERTY ST. NEW YORK, N. Y. 


























Fine plants choose 





HE favor of well-known cep. 
9 £0, tral stations is not given 
cHIG AN Nip, Soy, lightly. Auxiliary drive motors 


i MPOMPANY Wy that gain that favor must eam 
OHig it — as Elliott squirrel-cage mo. 
COmp AER tors have. How well they have 


earned it is shown by the stand- 
ouston power ing and number of the power 
systems that choose them. 
Taking every advantage of 
the inherent ruggedness of the 
squirrel-cage type of motor, 
Elliott engineers give each me- 
chine individual design as re. 
quired to fit it to its specific job. 
In the field of large two- 
pole squirrel-cage motors, the 
experience of Elliott Company 
is outstanding. 


GET A COPY OF 


our Bulletin L-7 illus 
trated. Read about 
Elliott squirrel-cage 
motors in general. Ask 
us what we would sug- 
gest for your particu- 
lar drive. 






















bove: Elliott 1250-hp., 
$00-r.p.m. squirrel: 
age motor driving 
igh-pressure boiler- 
ed pump for topping 
irbine. 












ight: Elliott 75-hp., 
30-r.p.m. squirrel-cage 
iduction motor direct- 
onnected to induced 
raft fan. 
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] Fostheastern Electric Exchange convenes, Roanoke, Va. 
Indiana Telephone Association concludes meeting, he alorepette Ind., 1940. 





GT Air Conditioning Manufacturers A iation starts eting, Hot Springs, Va., 1940. 








{ Central Transit Spcoeet Association will convene for annual meeting, Cleveland, Ohio, 
May 23, 24, 1940. 





1 —— Electric Manufacturers Association starts spring meeting, Hot Springs, Va., 





a Indiana Gas Association opens 30th annual convention, Evansville, Ind., 1940. 








{ Pennsylvania Gas Association starts convention, S kytop, Pa., 1940. 9 
{ National District Heating Association convenes, Frenc Lick, Ind., 1940. 





{ National Association of Housing Officials opens session, Pittsburgh, Pa., 1940. 





1 Pennsylvania Independent Telephone Association starts convention, York, Pa., 1940. 
{ American Water Works Association, Fla. Section, convenes, Jacksonville, F la., 1940. 





I Empire State Gas and Electric Association, Electric Operating Group, convenes, New 
York, N. Y., 1940. 





{ International Petroleum Exposition and Congress is opened, Tulsa, Okla., 1940. 





{ National Electrical Wholesalers Association opens convention, Hot S Prings, Va., 1940. 
{ South Dakota Central Station Conference opens, Sioux Falls, S. D., 1940. 





Sderot Cos Association starts joint production and chemical conference, New York, 





{ Illinois Telephone Association will hold convention, Peoria, Ill., May 28, 29, 1940. ey) 














1 Wisconsin State Telephone Association opens convention, Madison, Wis., 1940. 
{ American Management Asso. starts production conference, New York, N. s ds 1940. 
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Photo by Ewing Galloway 


The Pressure Gauge 


Photo at Central Station, East 36th street, New York, of New York 

Steam Corporation. This is the largest boiler plant in the world de- 

voted exclusively to supplying steam. It ts one of five New York steam 
plants which serve all of Manhattan and Bronx in New York city. 
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Taft Said He Didn’t Know 


That, declares the author, is the most astonishing statement he has ever 
known to be made by a man in public life. Nevertheless, he characterizes 
the Ohio Senator as a man who answers questions and gives some of his 
answers to questions of great interest to utility and other business men. 


By HERBERT COREY 


said that he didn’t know. 

That is the most astounding 
statement this observer has ever known 
to be made by a man in public life. All 
tight. That may be an exaggeration. 
Or it may be a failure of memory. But 
I still do not recall any time at which 
any public man ever said he did not 
know the answer to anything he was 
asked. He may have shrouded his ig- 
norance in hundreds of words. He may 
have backed against a wall and replied 
with today’s favorite “no comment.” 
He may have said that he had the mat- 
ter under consideration. But no states- 
man ever before said to me: “I do not 
know.” 

This was the question : 


Qos Robert Alphonso Taft 
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“Should the supervision of indus- 
trial phases of the national defense 
program be exclusively supervised by 
the War Department, or should the In- 
terior Department and other special ad- 
visory agencies be permitted to par- 
ticipate?” 

There is enough political meat in 
that to furnish any politician an ora- 
torical feast. Mr. Taft is at least in- 
terested in politics. No one knows 
where he stands in the race for the Re- 
publican nomination for President. He 
said that after June 24th he might go 
back to the farm. Fairly good guessers 
hold that he has at the moment of writ- 
ing somewhere between 300 and 400 
delegates, and while that is not enough 
to win the race it is a guaranty that he 
MAY 9, 1940 





PUBLIC UTILITIES FORTNIGHTLY 


will be in there trying. He might have 
taken that question and had a big time 
with it. 

There is, for example, the matter of 
the Big Grid involved. Messrs. Cor- 
coran and Ickes and Norris and the 
other leaders in the public ownership 
bloc have, with the aid of the SEC and 
the National Power Policy Commit- 
tee, launched a plan which may make 
the Big Grid an actuality instead of an 
area of low pressure in the utility field. 
This is not the place to go into it ex- 
tensively, for this is primarily a piece 
about Bob Taft, but it involves the es- 
tablishment of a $200,000,000 high- 
tension grid linking the vital manufac- 
turing centers at the joint cost of the 
government and the utilities concerned, 
under the fairly direct control of a gov- 
ernment agency. 


M®* Taft has, for instance, been 
opposing the present-day trend 
toward the centralization of govern- 
ment power. He said once that he be- 
gan political life rather friendly to cen- 
tralization. Perhaps that was shortly 
after he graduated from Yale and Har- 


vard with degrees. The longer he 
studied centralization the less he liked 
it. Some people hold that a Big Grid 
under the control of a United States 
power authority would soon swallow 
all the other utilities and they base very 
horrifying conclusions on this assump- 
tion. Mr. Taft merely said that he was 
not familiar enough with the problem 
to express an opinion. He did not even 
say that he proposes to study the 
problem. 

Any expert will say that this attitude 
is not “good politics.” 

Perhaps it isn’t. But it is Taft’s at- 
titude and he has not done so poorly in 
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politics. The experts used to refer to 
him as Bumbling Bob Taft. He seemed 
to have no defenses. If he were asked 
what he thought of a proposition, he 
came right out and told. He left open 
no line of retreat. He has kept inside 
the party lines because he is a believer 
in the party system, but inside the lines 
he has never hesitated to disagree when 
he thought the party was going wrong. 
His home town of Cincinnati was op- 
erated by a group of good politicians 
who set an all-time high for political 
efficiency. Decent citizens wanted a 
clean-up and his brother, Charles P. 
Taft, became one of the leaders in a 
nonpartisan movement. Bob Taft 
thought that if the local Republican or- 
ganization were cleaned up, the city 
would clean along with it. 


HE city was cleaned, and so was 

the organization, but no one 
would say that Bob Taft had become 
the idol of the politicians. It is the 
fashion to say that the Tafts have been 
powerful in Ohio politics, but it isn’t 
true. William Howard Taft became 
President of the United States and the 
Ohio organization went along with 
him because that was the easy way, but 
it did not go so far as to give his 
brother, Charles P. Taft, the nomina- 
tion for the United States Senate for 
which he was a candidate. Yet it was 
Charles P. who had the moneybags. 
The Tafts have always been esteemed 
by the people who do not get divorced 
and put money in the building associa- 
tions and go to church on Sunday 
mornings, and these are the people in 
Ohio who carry elections. But they do 
not make nominations. Not as a rule. 
Not until they begin to get a little sore 
and let the air into the back rooms. 
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These people liked Bob Taft because 
he does not look on politics as a “‘game”’ 
and neither do they. What the poli- 
ticians used to refer to as his bumbling 
—they do not any more—was com- 
pletely expressive of the approach these 
people made to public questions. They 
were interested and serious and they 
wanted to know the answers. In 1921 
he was elected to the Ohio house of 
representatives from Cincinnati be- 
cause he was interested and serious and 
wanted to know the answers. He was a 
Taft, too, and that did not hurt him. 
He was not then and he is not now a 
spirited campaigner. He is not precise- 
ly a diffident man and he certainly is 
not a timid man, but he gives out a 
kind of an aura of diffidence. This is 
as fallacious as is conceivable. A good 
guess might be that he prefers books 
and fact finding to people without be- 
ing at all unfriendly. It may be that he 
has a slight difficulty in adjustment. 
Most of the people he has met in public 
life begin each conversation in a mildly 
inane way. A serious-minded man per- 
haps finds this a waste of time. 


bho second year after he became a 
member of the Ohio house he had 
learned so many of the answers that he 
was made floor leader by the Repub- 
licans. In his second term he became 
speaker. Even yet he had not become 


the idol of the Republican politicians 
in Ohio, who are even more addicted 
than politicians usually are to clay feet 
on their idols. But he was a hard-hit- 
ting young man who had what must 
have seemed to them an unwholesome 
liking for facts. No one has ever called 
him eloquent and no community has 
ever asked that he deliver the Fourth 
of July speech, but he is hard to handle 
in debate. He is always courteous, for 
one thing — and that is hardly in the 
senatorial tradition—and he keeps his 
eye on the ball. In the last year or so 
Senator George W. Norris of Ne- 
braska has started innumerable rabbits 
down the Senate aisle in his debates 
with Taft without tempting the Ohioan 
to depart from his insistence that the 
Nebraskan answer the question. 

In 1931 Taft was sent to the Ohio 
senate. An unpleasant tax situation 
had developed in the state municipali- 
ties, and Taft had been looking into it 
and had the answers. Then a national 
situation developed in 1932 and he was 
defeated for reélection along with most 
other Republicans. Perhaps he had the 
answers even then, but not many lis- 
tened to him. He went back to his 
comfortable law practice in Cincinnati, 
somewhat blistered inside by his de- 
feat. Externally Taft seems to be an 
easy-going man, with a nice if unob- 
trusive sense of humor, and mild blue 


in Ohio politics, but it isn’t true. William Howard Taft be- 


q “It ts the fashion to say that the Tafts have been powerful 


came President of the United States and the Ohio organiza- 
tion went along with him because that was the easy way, but 
it did not go so far as to give his brother, Charles P. Taft, 
the nomination for the United States Senate for which he 
was a candidate. Yet it was Charles P. who had the money- 


bags.” 
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eyes and an apparent surplusage of 
teeth and a friendly disposition, but he 
is also a hard loser. He has never been 
reconciled to defeat. This might safely 
be ascribed to his devotion to the cause 
of fact. If what he believes to be a fact 
proves to be false, he abandons it with- 
out hesitation, but he must first be con- 
vinced. 
He is a stubborn man. 


it is possible that this trait was re- 
sponsible for his election to the 
United States Senate. Ohio had been 
going Democratic in a big way and 
William J. Bulkley, the Democratic in- 
cumbent, was well liked. A series of 
joint debates was arranged much to the 
discomfort of Taft’s-political advisers. 
They feared he lacked those easy graces 
which are so persuasive over the radio, 
and Bulkley had the weight of the na- 
tional administration back of him. 
Their first meetings were to be in the 
industrial cities of Ohio, and his ad- 
visers feared the audiences would be 
hostile. They were hostile, but to the 
amazement of the experts they were 
impartially hostile. Both speakers were 
razzed unmercifully. Their voices 
could not be heard by the listeners who 
saw them, and Bulkley quit in disgust. 
Taft realized that the distant auditors 
could hear what he had to say and that 
the roars of the hecklers in the halls 
might be tuned out by the radio con- 
trollers, and so he stubbornly went on 
with his recitals. He made his talk in 
each of the industrial cities and he was 
. implacably good-tempered and_ in- 
audible in the halls, but the folks in the 
country districts heard him. So did the 
folks in the industrial cities, for that 
matter. He carried nearly all of them 
along with the state. 
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HE conviction of all the elder 

members of the United States 
Senate is that the new-made members 
should not utter a sound on the floor 
for at least a year. This conviction has 
been severely assailed by some of the 
freshmen. Notably, Huey Long of 
Louisiana ran it in reverse. It was Mr. 
Long who uttered most of the sounds. 
Taft did not precisely stick out his chin 
during his first year, but he continued 
to ask for the answers. It was not 
enough for him to get free haircuts, 
free snuff, free steam baths and sta- 
tionery, and other free things because 
he was a servant of the people. The 
club features of the Senate did not ap- 
peal to him so much as the fact that it 
is a legislative body in which it is pos- 
sible, D. V., to get things done. Messrs. 
Barkley and McKellar and Norris and 
other first settlers reproved him for his 
insistence on answers. Quite probably 
his feelings were hurt. Almost any- 
one’s feelings would be hurt. But he 
invariably arose with the courteous 
suggestion that, this business of be- 
laboring having been concluded, he 
would now ask the honorable gentle- 
men to answer his questions. He was 
not at any time eloquent or humorous, 
but he had been given to understand 
that such and such was the case and he 
wanted to know. 

During the debate on granting an 
appropriation for the completion of 
the Gilbertsville dam — the latest and 
tallest of the TVA brood—he mani- 
fested no particular opposition to the 
TVA project as a whole. His position 
was that the government had put a lot 
of taxpayer money into the TVA and 
he wanted to make the TVA work and 
get some of that money back if pos- 
sible. But he had not been convinced 
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Plan for Balancing the Budget 


sad Ba Taft plan [for balancing the national budget] involves 

getting rid of a large number of the approximately 1,000,000 

Federal employees, all of whom have voting relatives, and the cancel- 

ing of alot of bureaus and activities, all of which spend the public 
money. He named the bureaus and activities.” 





that it would be good business to spend 
another hundred million dollars or two 
hundred million dollars on Gilberts- 
ville—the TVA advocates did not seem 
to know just how much it would cost— 
unless the dam were needed. The 
building was not being advocated for 
power-making purposes, he observed, 
and flood control and navigation could 
be better served at less cost if smaller 
dams were constructed. He never did 
get the answers he wanted from the 
TVA Senators. But he went right on 
asking for them. 


Siw persistence in asking resulted 
in his becoming a candidate for 
the Republican nomination for Presi- 
dent. Thanks to his calm insistence on 
facts and his equally calm disregard of 
the lofty flights of his fellow Senators, 
he was recognized as a dangerous man 
in debate. In other respects the experts 
were unanimous in their verdict that 
he did not shine. Speakers at the Grid- 
ron Club dinners are expected to 
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scintillate. Taft’s talk was a prize 
bumble. He has been friendly to or- 
ganized labor, but he walked through 
an A. F. of L. picket line at Kansas 
City. He gave the New Deal’s corn- 
loan policy particular hell in Iowa on 
the very day that Iowa’s farmers were 
getting $70,000,000 in nice new corn- 
loan cash. He said the national budg- 
et must be balanced or the country 
would be bankrupted. 

President Roosevelt laughed at this 
and wanted to know how Taft would 
balance it. Taft told him. The Taft 
plan involves getting rid of a large 
number of the approximately 1,000,- 
000 Federal employees, all of whom 
have voting relatives, and the cancel- 
ing of a lot of bureaus and activities, 
all of which spend the public money. 
He named the bureaus and activities. 
Again the experts agreed that Taft did 
not know how to play politics. They 
regarded him with what would have 
been pity except that by not knowing 
how to play politics he had apparently 
MAY 9, 1940 





PUBLIC UTILITIES FORTNIGHTLY 


acquired between 300 and 400 dele- 
gates to the Republican national con- 
vention. He may not get anywhere 
near the nomination. But by apparent- 
ly disregarding everything but his 
thirst for facts, he seems to have got- 
ten the delegates. In the course of get- 
ting them he has, so far as can be seen, 
answered every question put to him. 
When he cannot answer a question he 
says so. It has been pointed out that 
for most men in politics this is a hard 
thing to do. 


I ASKED him some questions that 
seemed worth answers: 

“Should the program of public 
power development by the Federal gov- 
ernment in connection with navigation 
continue to be expanded? Or should 
the public funds be devoted to other 
purposes ?” 

“The first thing to do,” said he, “is 
to balance the budget. Get back on an 
even financial keel.” It seemed to him 
that there had been enough develop- 
ment along this line for the present. If 
more public power is needed in the fu- 
ture, that can be taken up when the time 
comes on the basis of the facts as dis- 
closed. But balance the budget. Stop 
spending money where money spend- 
ing can be avoided. We should begin 
to examine our financial position. 
Save where we can. 

“Should existing or future public 
power projects be truly self-liquidat- 
ing, providing for cost accounting com- 
parable to private operations ?” 

“Yes. Certainly.” 

“Should they be conducted in such a 
way as to make provision out of their 
own earnings for the replacement of 
tax revenue loss through the disloca- 
tion of private enterprise?” 
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Ves *” 

“Should such public power opera- 
tions be under the control of some in- 
dependent, centralized system of regu- 
lation?” 

“Yes. But not essential.” 

“Should the regulation of holding 
companies under the SEC integration 
program be subjected to a reéxamina- 
tion by Congress ?” 

“The whole power of the SEC 
should be reéxamined.” 

“Should the telephones, railroads, 
gas, and electric industries generally be 
encouraged and given hope of con- 
tinued profitable operation under pub- 
lic regulation ?” 

‘Vias 

“Or should such encouragement be 
exclusively reserved for rival public 
ownership agitation ?” 


“T° There is nothing which so 
completely discourages the 
growth of private business as govern- 
ment competition, and it is impossible 
to compete with an institution which 
has no need of balancing its budget. In 
the TVA, in certain parts of the hous- 
ing program, and in other fields, gov- 
ernment has gone into business itself. 
There is a determined hostility in many 
government departments to the devel- 
opment of private industry. The gov- 
ernment includes many men who de- 
sire to change our system to a form of 
state socialism. You can see it in much 
of the action taken by government de- 
partments before the TNEC. They 
seem to be more anxious to prove that 
private industry cannot be carried on 
in free competitive style than they are 
to remove restraints on business activ- 
ity. 
“The SEC has certainly gone far 
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peyond its original purpose of protect- 
ing investors against fraud, and 
through its unnecessary restrictions 
and red tape has retarded the invest- 
ment of money in private enterprise. 

“Nothing threatens to throttle small 
business today as much as the wage- 
hour law. Big business can conform. 
Little business often cannot do so and 
survive. I believe it should be amended 
to put in effect merely a minimum- 
wage law—one to protect oppression in 
those cases where the ordinary proc- 
esses of collective bargaining do not 
work because of lack of organization. 
If the government once assumes the 
job of fixing wages, there is no place 
left for democratic leadership among 
the employees themselves. Let us put 
a ceiling over hours and a floor under 
wages, but let us make sure there is 
plenty of head room left between the 
floor and the ceiling for the develop- 
ment of new enterprises in every sec- 
tion of the United States. 

“As far as possible necessary laws 
should be police regulations, enforced 
on the complaint of those who may be 
injured, and not administered on 
hypothetical and theoretical grounds 
by thousands of agents running loose 
over every business and every farm in 
the United States. It is right for gov- 
ernment to be a policeman to keep open 
the traffic of free enterprise, but not to 
be the maiden aunt of every business. 
Big business is not the leader. Most 


big businesses are likely to reach a 
point at which they are more or less 
stable. When times are prosperous 
they increase employment, and when 
times are poor they decrease employ- 
ment. But sound growth depends on 
the constant influx into the economic 
system of new enterprises which put 
one man to work, then two men, 
then hundreds of men and, in rare 
cases, thousands of men. This whole 
process has been stopped. More men 
have gone out of business in the last 
six years than have gone in. 


CC E small-business man is more 

discouraged than the big-busi- 
ness man because he must do his own 
bookkeeping and reporting. Every 
other day some government agent 
drops in to read his reports and make 
him do them over again because some 
bureaucrat in Washington has ruled 
that he isn’t keeping his books the way 
they should be kept. He has almost as 
many agents calling on him as the 
farmer has. He hasn’t time to attend 
to his own business and certainly not 
time to develop new ideas and expand 
that business. This is the actual condi- 
tion in the United States today, which 
has checked all initiative and all enter- 
prise.” 

This is enough to show in what di- 
rection Robert Alphonso Taft is head- 
ed. No concealment about it. He 
answers questions. 





“WE have always had public works. We wrested the country from the 
wilderness by public works. Through public works we provided schools 
for our children, hospitals and institutions for our sick and indigent. 
We are civilized in part by reason of our public works. As our country 
continues its development, our building of public facilities must continue 


with it, 
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—James M. Meap, 
U. S. Senator from New York. 
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Responsibility of Utilities for 
Criminal Use of Service 


In this article are presented a nonutility and a utility 

view of a nice legal question which courts and 

commissions are being more frequently requested 
to answer. 


By RICHARD J. BEAMISH 


COMMISSIONER, PENNSYLVANIA PUBLIC UTILITY 
COMMISSION 


S a public utility responsible under 

the law for knowingly and de- 

liberately performing actions or 
contributing to actions that are in 
themselves illegal ? 

This question was presented to the 
Pennsylvania Public Utility Commis- 
sion recently when police authorities in 
Philadelphia and other cities and the 
Pennsylvania motor police raided gam- 
bling establishments in which Bell 
Telephone equipment in large quan- 
tities was seized. 

Investigators connected with the 
telephone division of the Pennsylvania 
Public Utility Commission’s engineer- 
ing bureau were assigned to inquire 
into and report upon the extent to 
which the Bell Telephone Company 
participated in the establishment and 
maintenance of these gambling houses. 
The reports appear to establish conclu- 
sively that Bell Company’s employees 
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who arranged for and participated in 
the setting up of telephone equipment 
had full knowledge that the equipment 
was to be used for gambling purposes. 
The investigation proved further that 
the Pennsylvania gambling houses 
were connected by the Long Lines Di- 
vision of the American Telephone and 
Telegraph Company with distributing 
telephone stations outside Pennsyl- 
vania and near the borders of that state 
in Maryland, Delaware, New Jersey, 
New York, and Ohio. The Bell of 
Pennsylvania disclaimed any responsi- 
bility under the criminal laws for its 
actions. It maintained that it was 
obliged to serve the public generally. It 
also argued that it could be held civilly 
liable if it refused to furnish such gen- 
eral service or if, having entered intoa 
contract with any subscriber, it failed 
to render service. 

The broad question of responsibility 
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under such conditions is now before 
half a dozen tribunals. It is a question 
which involves the maintenance of 
what some states conceive to be law 
and order. 


| saonoieioniea is a nongambling 
commonwealth. Since 1860 the 
general statute prohibiting gambling in 
Pennsylvania reads, in its principal 
provision: 


If any person shall keep or exhibit any 
gaming table, establishment, device, or ap- 
paratus, to win or gain money or other 
property of value, or aid, assist, or permit 
others to do the same; or if any person shall 
engage in gambling for a livelihood, or shall 
be without any fixed residence, and in the 
habit or practice of gambling, he shall be 
deemed and taken to be a common gam- 
bler, and upon conviction thereof shall be 
sentenced to an imprisonment, by separate 
or solitary confinement at labor, not exceed- 
ing five years, and to pay a fine not exceed- 
ing $500. (Act of 1860, P. L. 382, § 56, 18 
PS § 1421.) 


A clearer definition has been made 
of gambling in Re Brua’s Appeal :? 


Anything which induces men to risk their 
money or property without any other hope 
of return than to get for nothing any given 
amount from another, is gambling, and de- 
moralizing to the community, no matter by 
what name it may be called. It is the same 
whether the promise be to pay on the color 
of a card, or the fleetness of a horse, and 
the same numerals indicate how much is lost 
and won in either case, and the losing party 
has received just as much for the money 
parted with in the one case as the other, 
viz.; nothing at all. 


It is clear that the setting up of a 
gambling room is in itself illegal in 
Pennsylvania. Is Bell Telephone of 
Pennsylvania a party under the law in 
the performance of such illegal act ? 

The test clearly is whether it enters 
into the purpose of setting up a gam- 
bling house with open eyes and full 
knowledge: 


1 (1867) 55 Pa 294, 298. 


Every one who does enter into a common 
purpose or design is generally deemed in 
law a party to every act which had before 
been done by others, and a party to every act 
which may afterwards be done by any of the 
others in furtherance of such common de- 
sign. 1 Greenl. Ev. 111. 


. is an axiom of law that no corpora- 

tion, firm, or individual can be com- 
pelled by any contract to perform any 
act or function that in itself is illegal. 
Corollary to that axiom is the maxim 
that anyone who performs any action 
or function that in itself is illegal must 
abide by the consequences of that ac- 
tion. 

If these pronouncements be true, 
can a corporation be adjudged guilty 
and held to the same measure of re- 
sponsibility as an individual? 

In the course of a decision rendered 
January 29, 1940, Federal District 
Judge Ernest A. O’Brien discussed 
this question. The issue was the liabil- 
ity of the Consumers Power Company 
of Michigan for supplying natural gas 
to operators of illegal liquor stills in 
Mt. Clemens, Michigan. Judge O’Brien 
said: 

It is not clear in the minds of many per- 
sons whether a corporation can be found 
guilty of intent to violate the law, but it is 
perfectly clear in the mind of the court that 
it can. If a corporation was not guilty of in- 
tent to violate the law (by supplying gas to 
illegal stills), it could not have made a con- 
tract (for service). Any public utility cor- 
poration has the legal right to refuse service 
to any customer if there is reason to believe 
the service may be used for unlawful pur- 
poses. Any person to whom service is re- 
fused, if he believes he is injured, can appeal 
to the proper state utilities commission. 

It is interesting to note that the de- 
fense of the defendant company was 
that it was obligated to serve anyone 
who applied to be served with gas. The 
company and two of its employees 
were found guilty by a jury in this case 
and fines were imposed. 
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The drive against bookmaking es- 
tablishments has resulted in a number 
of recent decisions most of which are 
not as yet officially reported. 


io New Jersey, George L. Goodman, 
owner of Goodman’s Scratch 
Sheet, sought an injunction against 
the New Jersey Bell Telephone Com- 
pany to compel that company to con- 
tinue furnishing telephone service to 
him. Vice Chancellor W. F. Sooy, on 
February 20, 1940, refused to restrain 
the company from cutting off wire 
service. The Vice Chancellor said, in 
part: 

I have had some experience in this world 
myself, and I can’t close my eyes to the ex- 
istence of twenty-three private wires... . It 
is quite evident that the twenty-three phone 


extensions were used in the furtherance of 
bookmaking practices. 


Similar actions in equity have been 
brought against other subsidiaries of 
American Telephone and Telegraph 
Company, and in no instance have the 
courts compelled the companies to fur- 
nish facilities for race-track informa- 
tion purposes. 

On the Pacific coast it was held by 
Judge Emmet H. Wilson, of the su- 
perior court of Los Angeles, Califor- 
nia, on January 11, 1940, that tele- 
phone companies have a right to dis- 
continue service to any subscriber who 
they have reason to believe is violat- 
ing or assisting in violating the 
gambling law. In that case the court 


refused to issue a restraining order 
against the Southern California Tele- 
phone Company to compel that com- 
pany to furnish its facilities for use by 
the Pacific Scratch Sheet. The racing 
paper used 100 private telephone lines 
and claimed that the discontinuance of 
service would result in a serious and 
heavy loss. The Pacific Telephone & 
Telegraph Company has disconnected 
many private lines formerly serving 
bookmaking establishments and _ has 
announced that no new telephone serv- 
ice would be permitted to those loca- 
tions discontinued unless the applicants 
can satisfy the police and the tele- 
phone company that the service will 
not be used for illegal purposes. All 
America Cables and Radio Company 
announced on February 28, 1940, that 
it would cut off service from race 
tracks from Havana, Cuba, to New 
York. The Michigan Bell Telephone 
Company, on February 2nd, issued a 
similar order in compliance with a De- 
troit grand jury request. 


EVERAL undecided cases are still be- 
fore the courts. In Florida, Wal- 

ter M. Hagerty has brought an action 
against Southern Bell Telephone & 
Telegraph Company to compel the lat- 
ter to furnish facilities for race-track 
information purposes. From the plead- 
ings it appears that Mr. Hagerty pro- 
poses to use the wire facilities to re- 
ceive sport information, including race- 


7 


ual can be compelled by any contract to perform any act or 


q “It is an axiom of law that no corporation, firm, or individ- 


function that in itself is illegal. Corollary to that axiom ts 
the maxim that anyone who performs any action or func- 
tion that in itself is illegal must abide by the consequences 
of that action. 
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track information published in a 
scratch sheet. After a hearing on Jan- 
uary 20, 1940, the court took the case 
under advisement. Likewise pending 
is the suit of William M. Hamilton, of 
Youngstown, Ohio, a horse-race in- 
formation distributor, against the 
Western Union Telegraph Company. 
Hamilton seeks a permanent injunc- 
tion to prevent the Telegraph Com- 
pany from discontinuing the service 
between his Youngstown office and 
customers in Cleveland, Cincinnati, 
Camden, and Canton. 

In Illinois, State Senator Daniel A. 
Serritella, operator of two horse-race 
tip sheets, continues to receive service 
temporarily from the Illinois Bell 
Telephone Company. The latter noti- 
fied Senator Serritella that service 
would be cut off but the Illinois circuit 
court has issued a temporary injunc- 
tion against the telephone company, 
after the Illinois Commerce Commis- 
sion, on January 24th, ordered the 
service cut off. In this case, as in others, 
it was argued that the customer was 
merely printing sport news and was 
not engaged in violating the law. That 
argument was not successful in the 
New Jersey or California cases. 


le People ex rel. Restmeyer v. New 
York Teleph. Co.,? it was held that 
a telephone company could not by 
mandamus be required to furnish serv- 
ice to a saloon, where the latter was 
used as a pool room and bookmaking 
establishment. Likewise, in Cullen v. 
New York Teleph. Co.,? mandamus 
was denied where the company refused 
to render service to an applicant who 
had been a frequenter of a place where 


8 (1916) 173 App Div 132, 159 NY Supp 369. 
$ (1905) 106 App Div 250, 94 NY Supp 290. 
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the police had previously ordered the 
telephone removed for illegal use 
thereof. 

H. L. Cooper of Steubenville, Ohio, 
operator of a horse-race information 
agency serving western Pennsylvania 
and eastern Ohio, petitioned for an in- 
junction to prevent the Bell Telephone 
Company of Pennsylvania from dis- 
continuing service to his agency in 
Pittsburgh. A hearing on the petition 
was set for March 25, 1940. Cooper 
maintained in his petition that his busi- 
ness was lawful and the utility must 
serve him under the law. 

What penalties may be imposed 
upon utilities convicted of these viola- 
tions? 

A cease and desist order was named 
by the Pennsylvania Public Utility 
Commission in the complaint against 
the Bell Telephone Company of 
Pennsylvania, Complaint Docket No. 
12589,* in which the Bell Company 
was charged with furnishing service 
through leased wires to the Nationwide 
News Service, Inc., and its affiliates. 


HE case of the Consumers Power 

Company of Michigan, heretofore 
cited, adds to this cease and desist pen- 
alty a heavy fine. 

The recent indictment by a Federal 
jury in Chicago of certain persons con- 
nected with the Nationwide News 
Service, Inc., was followed by service 
of the indictments upon officers of the 
American Telephone and Telegraph 
Company and the Western Union Tele- 
graph Company. The indication im- 
plicit in that service was that action 
would be taken by the Federal Depart- 
ment of Justice against the wire com- 


# (1938) 25 PUR(NS) 452. 
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Discontinuance of Service to Bookmakers 





Pa 


eat Wx Pacific Telephone & Telegraph 
Company has disconnected many pri- 
vate lines formerly serving bookmaking es- 
tablishments and has announced that no new 


telephone service would be permitted to those 
locations discontinued unless the applicants 
can satisfy the police and the telephone com- 
pany that the service will not be used for 





illegal purposes.” 





panies if they should persist in service 
essential to race-track gambling. 

The ultimate penalty may be cancel- 
lation of a certificate of convenience. 

This was indicated when Connie 
Mack and the Athletics Baseball Club 
of Philadelphia were haled before 
the supreme court of Pennsylvania, 
charged with playing Sunday baseball 
at a time when Sunday baseball was il- 
legal in Pennsylvania. 

The Athletics had played a test game 
on Sunday and had been fined a small 
amount, I believe $4, by a magistrate. 
Plans were made to continue Sunday 
games and to pay the small fines pro- 
vided by law. Chief Justice Robert von 
Moschzisker, speaking from the bench, 
warned Mr. Mack and counsel for the 
Athletics that if the club persisted in 
violating the Sunday law, cancellation 
of the club’s charter might result. That 
stopped the Athletics until baseball 
games on Sunday afternoons up to the 
hour of 6 o'clock were legalized by 
statute. 


HIs is not the place to set forth 
records concerning the amount of 
knowledge or the kind of knowledge of 
the activities of bookmakers possessed 
by the wire companies. This is a mat- 
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ter now being passed upon by the va- 
rious courts and commissions. 

It is sufficient to point out that the 
cards kept in the Bell Company’s own 
files showed such occupations as 
“gambler,” “bookie,” “bookmaker,” 
etc. This was developed during a re- 
cent legislative investigation of the 
race-track wire service in Pennsyl- 
vania. 

The United States Department of 
Justice and the Federal Bureau of In- 
vestigation together with the Federal 
Communications Commission are con- 
ducting their own inquiries. 

I concede that proof of such knowl- 
edge is essential in the trial of these 
issues. I maintain that with the estab- 
lishment of such proof of guilty knowl- 
edge a public utility may properly be 
penalized for knowingly and delib- 
erately furnishing service for illegal 
actions by those whom it serves. 

If, for example, a trucker holding 
a certificate of public convenience for 
common carriage were found to be 
serving knowingly a gang of bootleg- 
gers in the distribution of illegally 
manufactured liquor, his certificate 
could be canceled by the state commis- 
sion that granted it. 

If a certificate holder doing business 
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as a taxi concern were knowingly to 
devote any of its equipment to the 
transportation of robbers or other per- 
sons engaged in illegal acts, cancella- 
tion of its certificate, in my opinion, 
would be justified. 

Artificial persons have the same 
duties concerning the preservation of 
law and order as natural persons. 


In conclusion, it is my opinion that 
law courts and the administrative 
bodies charged with the regulation of 
corporations doing business as public 
utilities have power to inflict penalties 
up to and including the death sentence 
upon law-violating utilities which de- 
liberately participate in these viola- 
tions. 





O N March 15, 1940, I wrote to Wil- 

liam H. Lamb, general counsel of 
the Bell Telephone Company in part, 
as follows: 

“In accordance with my conversa- 
tion with you yesterday I am sending 
to you a draft of my proposed article 
for the Pusiic UtiLities Fort- 
NIGHTLY. 

“Tf you find anything that strikes 
you as unfair or untrue I would like 
to have your comment.” 

On March 19th I received a letter 
which in fairness to Mr. Lamb and the 
Bell Telephone Company of Pennsyl- 
vania I herewith append : 

“T am reluctant to express an opin- 
ion on the article lest you misconceive 
the spirit in which my comments are 
made. However, inasmuch as you 
have requested, I may say that, in my 
opinion, your article does not properly 
present the problem, but on the con- 
trary, is misleading and, in some of its 
statements as to this company, entirely 
unfair. 

“As illustrative of such unfair state- 
ments, let me refer to that in the third 
paragraph, page 586 of the article, that : 

The reports appear to establish conclu- 

sively that Bell Company’s employees who 

arranged for and participated in the setting 
up of telephone equipment had full knowl- 


edge that the equipment was to be used for 
gambling purposes. 
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“T believe that statement to be con- 
trary to the fact. 

“Likewise, I believe your article 
gives an inadequate presentation of 
the Pennsylvania law relating to tele- 
phone companies. 


“> the Pennsylvania law statutes 
the telephone company is re- 
quired to furnish service without dis- 
crimination. Also, the company is for- 
bidden to divulge the contents of any 
telephone message—in fact the recent- 
ly adopted Penal Code® makes it a 
crime so to do. You will recall that 
§ 688 provides, inter alia: 

All messages and conversations shall be 
transmitted over any line of telegraph or 
telephone without being made public or their 
purport being in any manner divulged, and 
in all respects the same inviolable secrecy, 
safekeeping, and conveyance shall be main- 
tained as is enjoined by the laws of the 


United States in reference to ordinary mail 
service. 


“This continues the policy of the 
law in effect since 1851,° but increases 
the penalties for violation. The su- 
perior court has said the dissemination 
of horse-race news is not illegal in 
Pennsylvania. In the American Tele- 
phone and Telegraph Company’s ap- 

5 Act of June 24, 1939, P. L. 872. 


6See Acts of April 14, 1851, P. L. 612; 
ect 31, 1860, P. L. 382; July 10, 1901, P. L. 
651. 
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peal,” the court (Keller, P. J.) said: 


Appellant’s position is correctly and con- 
cisely stated in the following excerpt from 
the argument of its learned counsel: “The 
one-way teletype is not betted upon. It does 
not receive or transmit the moneys bet. It 
does not record the bets. It does not deter- 
mine the winners. It simply receives in- 
formation, which information enables the 
gamblers to ascertain the results of the event 
on which they have wagered. The furnish- 
ing or receiving of racing or sporting in- 
formation is not gambling and is not a crime. 
Therefore, the mechanical facility which 
enables such information to be furnished or 
received cannot be said to be a device or in- 
strument for gambling. 

However desirable it may be to stamp out 
the gambling evil—and we are in full accord 
with the purpose—we cannot extend the pro- 
visions of the Criminal Code respecting it 
beyond their plain and clearly intended 
meaning. The court can probably make the 
enforcement of the act more effective in 
cases like this one, where the instrument em- 
ployed as the means of securing information 
used in gambling is not subject to forfeiture, 
by a severer penalty on the convicted 
gambler. 


<_° Pennsylvania court has held 


that a telephone company is 
under a duty to police its customers to 
determine whether their actions are at 
all times in conformity with law. That 
the company is prohibited from dis- 
closing the contents of a message—and 
in some instances, under the Federal 
law, even the existence of a message 
—would seem to negative such a duty. 
“The theory of the Pennsylvania 
law has been to place the enforcement 
of the law in the hands of the law en- 
forcement agencies of the state. 


7 (1937) 126 Pa Super Ct 533, 539. 
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“You should readily perceive the 
difference between a gas company fur- 
nishing natural gas for the operation 
of a still—by law illegal—and that of a 
telephone company furnishing’ tele- 
phone service under the Pennsylvania 
statutes expressly prohibiting the di- 
vulging of the contents of any message 
and which statutes, as the courts have 
held, do not make dissemination of 
horse-race news illegal. 

“Tt seems to me that you should also 
point out that practically all the cases 
cited by you in which the courts (all 
of states other than Pennsylvania) 
have refused to enjoin the discontinu- 
ance of telephone service, had to do 
with so-called private wires (leased 
lines), and that now in Pennsylvania 
there are no such lines except those ex- 
pressly covered by contract and filed 
with the public utility commission. 


¢¢ Atso, if you see fit to quote me, 

you should point out that the 
legislature apparently agreed with my 
statement as to the then law. For it 
subsequently passed the act, December 
1, 1938,® providing for filing with the 
commission of contracts for private 
wires in an investigation by the com- 
mission, and, if disapproved by the 
commission, the service must be dis- 
continued. Likewise, that this com- 
pany willingly complied with that act 


RPh. ti, 


“IF a certificate holder doing business as a taxi concern were 
knowingly to devote any of its equipment to the transporta- 
tion of robbers or other persons engaged in illegal acts, can- 


cellation of its certificate . . 


would be justified. Artificial 


persons have the same duties concerning the preservation of 
law and order as natural persons.” 
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except in so far as enjoined from so 
doing by the court in a suit of various 
radio companies, wherein the court 
held the act unconstitutional as to 
them. This company, however, has 
raised no question of constitutionality. 

“May I also point out that in Ham- 
ilton v. Western Union, referred to by 
you on page 589 of your proposed arti- 
cle, the United States district court en- 
tered a preliminary injunction restrain- 
ing the telegraph company from dis- 
continuing service. This is not men- 
tioned by you. 

“Also, in the case of H. F. Crowley 
vy. Western Union Telegraph Com- 
pany, in the common pleas court at 
Steubenville, Ohio, a temporary in- 
junction was issued, restraining the 
Western Union from discontinuing 
service to Crowley. 


oe do you refer to a deci- 


sion of the Maryland commis- 
sion, in which I am informed that com- 
mission ordered the Chesapeake & Po- 
tomac Telephone Company to furnish 
additional service to the Howard 
Daily Sports Publications in Balti- 
more, the telephone company there hav- 


ing refused additional service on the 
ground that the Howard Daily Sports 
Publications was a racing sheet. 

“At the bottom of page 588 of your 
article, you say that in actions against 
subsidiaries of the American Tele- 
phone and Telegraph Company ‘In no 
instance have the courts compelled the 
companies to furnish facilities.’ How- 
ever, you cite at the top of page 589 an 
Illinois decision which does exactly 
that, 7.e., restrains the Illinois Bell 
Telephone Company from discontinu- 
ing such service. 

“My comments are not exhaustive, 
but are merely illustrative of some of 
the points in which I think you err. I 
do not agree with the conclusion and a 
number of other statements in your 
article to which I have not here spe- 
cifically referred. I should not have 
ventured to comment at all except that 
you so requested and indicated that my 
failure to reply might be construed 
by you as a tacit approval of your 
article. 

“TI am sending you this with the idea 
of being helpful, and trust you will re- 
ceive the comments in the spirit in 
which they are sent.” 





War in Earnest 


CC HIS story comes to us, suitably censored, direct from a member 
of the British Ministry of Information. Facing each other across 
the Maginot Line are a French village and a German village. The 
French village gets its electric current from the German village. Use 
of the present tense is intentional. At the outbreak of war, the current 
was shut off. The French 75’s lobbed over a few shells and service was 
restored immediately. Several months later the Germans again essayed 
to go out of the public utility business; again they were shelled, and 
again they turned on the juice. Recently there was a third blackout in 
the French village. Before the French could get the field guns in action, 
however, a voice came bellowing through the loudspeaker normally 
devoted to German propaganda: “The power plant has broken down. 
Please be patient for a few hours.’ ” 
—Excerrt from The New Yorker. 





593 MAY 9, 1940 





Wanted: A Coordinated Federal 
Power Rate Policy 


Although the Federal government has been charged with being “the biggest 

holding company of them all” with respect to the operation of various public 

power projects, it 1s apparent that there is little codrdination or uniformity 
in rate policy among the different projects. 


By THOMAS L. NORTH 


\ \ J 17TH legislation pending before 
Congress calling for a down- 
ward revision of Boulder 
dam’s power rates, it seems appropriate 
to examine the lines along which the 
proposed amendments are indicated, 
and the circumstances and reasons for 
such a move at this time. Furthermore, 
fundamental changes in legislative pro- 
visions backing New Deal multiple- 
purpose projects contrast sharply with 
Boulder dam’s strong self-liquidating 
features, framed as far back as 1928, 
the year marking the passage of the 
Boulder Canyon Project Act. Because 
the basis for setting power rates at 
Federal projects is not uniform, a po- 
tentially serious form of sectional eco- 
nomic discrimination seems possible, 
which eventually may cause the devel- 
opment of one region at the expense, 
to some extent at least, of another. 
Consequently, so long as there is no 
prospect for the application of uniform 
principles, under a single administra- 
tive body, in setting equitable rates for 
all government power, it is open to 
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question whether the proposed revi- 
sions are sufficiently liberal to adjust 
Boulder rates in compensation for the 
low power rate bases at TVA and 
Bonneville, made possible by generous 
nonpower allocations. 


B OULDER dam was built at a cost of 
about $125,000,000, exclusive of 
machinery for the power plant, which 
is kept in a separate account and 
amortized by the lessees over a 50-year 
period. Added to the cost of the dam is 
construction interest, amounting to less 
than $10,000,000. The Boulder Can- 
yon Project Act allocates $25,000,000 
to flood control, stipulating that it be 
repaid from 62% per cent of the excess 
revenues, if any, taken in during the 
50-year period. This is in the nature 
of a deferred payment to be borne by 
power, but calculations show that at 
present rates excess revenues received 
in the dam’s 50-year amortization pe- 
riod will be ample to cover this item 
with a wide margin to spare. The re- 
maining 374 per cent of excess rev- 
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WANTED: A COORDINATED FEDERAL POWER RATE POLICY 


enues are to be divided between Ari- 
zona and Nevada, apparently in lieu of 
taxes. (See also p. 623.) 

The act announces that the pur- 
poses of the dam are: “Flood control, 
navigation, river regulation, storing 
and delivering of water for reclama- 
tion and other beneficial uses, and for 
the generation of electrical energy as a 
means of making the project ...a 
self-supporting and financially solvent 
undertaking.” However, the dam and 
the reservoir are to be used “first, for 
river regulation, improvement of 
navigation, and flood control; second, 
for irrigation and domestic uses and 
satisfaction of present perfected 
rights, ... ; and third, for power.” 


Thus, power is to bear the brunt of re- 
paying the dam with 4 per cent interest 
(aided by a small contribution from 
water storage), but is the most sub- 
ordinate use. The Federal government 


assumed no financial risk in the under- 
taking, as the act provided that before 
construction was started, all firm 
power was to be contracted for by the 
allottees at rates sufficient to guarantee 
liquidation in at most fifty years. 


HETHER by accident or other- 

wise, the rate of 1.63 mills per 
kilowatt hour of firm power for falling 
water at Boulder dam works out to a 
cost of around 4 mills delivered at load 
centers in southern California—the 
approximate cost of generating steam 
power at tidewater in that region. The 
secondary energy falling-water rate is 
0.5 mills. The act provides for pe- 
tiodic revisions of rates, starting in 
1955 and every ten years thereafter 
“upward or downward as to price, as 
the Secretary of the Interior may find 
to be justified by competitive condi- 


tions at distribution points or competi- 
tive centers.” This makes competitive 
conditions within the market area the 
basis for fixing rates. Since 1930, 
there has been no development sug- 
gesting that power in southern Cali- 
fornia may be produced more cheaply 
than at Boulder dam. 

‘Principles of revision have been 
agreed upon among the conferees of 
the seven states of the Colorado river 
basin and the nine Boulder dam power 
allottees. It is proposed that the in- 
terest rate be reduced from 4 per cent 
to 3 per cent or less, to give the allottees 
the benefit of actual interest rates paid 
by the government. As it is now, the 
areas taking power from Boulder are 
penalized by paying to the government 
a higher interest rate, as embodied in 
power rates, than the cost of money to 
the government. Thus, it might be 
properly said that Boulder power rates 
are supporting totally unrelated gov- 
ernmental activities. Precedent for the 
3 per cent rate is found in the Rural 
Electrification Act and the Housing 
Act of 1937. 

Interest during construction would 
be charged at the actual cost of money 
to the government during the con- 
struction period, rather than 4 per 
cent. 

This is a customary accounting 
practice. For example, in computing 
the total cost of Bonneville dam for the 
purpose of arriving at a base for power 
rates, the Federal Power Commission 
allowed interest at the rate of 1.54271 
per cent, the weighted average rate of 
interest paid on all money borrowed by 
the United States during the 50- 
month construction period, including 
both long-term and short-term financ- 


ing. 
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mene of the $25,000,000 al- 


located to flood control would be 


deferred until after amortization of 
other advances, and would be repaid 
without interest. Precedent for repay- 
ment of flood control without interest 
is found in the Reclamation Law. In 
fact, in the TVA, Bonneville, and Ft. 
Peck projects, flood control is nonreim- 
bursable from power. 

It is contemplated that $300,000 an- 
nually will go to each of the states of 
Nevada and Arizona, to compensate 
for the existing proviso that those 
states are to share in the “excess” rev- 
enues after amortization of the dam. 
In addition, a newly created Colorado 
River Development Fund would re- 
ceive $500,000 annually for forty- 
eight years, the proceeds to go for 
further development work in the seven 
basin states. 

Rates for falling water at Boulder 
dam would be reduced from 1.63 mills 
per kilowatt hour to approximately 1.1 
mills per kilowatt hour for firm 
energy, and from 0.5 mills to about 0.3 
mills per kilowatt hour for secondary 
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energy. Rates would be subject to re- 
vision upward or downward in 1955 
and thereafter at 10-year intervals on 
an amortization basis, to assure that 
the dam would be approximately liqui- 
dated in fifty years, no more and no 
less. This is an important considera- 
tion in view of the fact that the water 
flow of the Colorado in the last several 
years has been very substantially below 
the mean flow calculations upon which 
present rates are based. 

Sponsors of the proposed amend- 
ments feel that by placing rate revi- 
sions on an amortization basis rather 
than a basis of market competition, the 
review and alteration of rates will be 
a matter of fact and mathematics, 
rather than of debatable controversy, 
while, at the same time, the financial 
solvency of the dam will be assured. 


| aba the proposed revisions to the 
original Boulder Canyon Act ap- 
pear to be conservative as compared 
with the basic principles evidenced by 
New Deal multiple-purpose projects. 
These differences may be summarized: 


TABLE I 


BONNEVILLE DAM: FEDERAL POWER COMMISSION’S 
COMPUTATION OF POWER’S SHARE OF TOTAL COSTS 


Direct investment in power facilities (when all ten generators 


are ultimately installed) 


Direct investment in navigation facilities 
Joint investment, navigation and power (including fishways) .. 


Total ultimate investment in Bonneville 


Basis of computing power’s share: 
Direct investment in power 


$29,448,000 
5,517,600 
39,179,000 
$74,144,600 


$29,448 


,000 
Joint investment, multiplied by 324 per cent 12,733,000 


Power’s total share (57 per cent of total ultimate invest- 


ment) 


$42,181,000 


(Computations include construction interest at 1.54271 per cent 
from November 1, 1933, to December 1, 1937.) 
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Source: Federal Power Commission, Release No. 380, dated February 
38. 
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1. In recent projects, the govern- 
ment takes all the risks. It builds its 
dams first and worries about outlets 
for power later. 

2. Laws authorizing New Deal 
projects expressly require that in the 
sale of power, preference be given to 
public bodies and codperatives, ahead 
of private companies. Administration 
of these works gives further push to 
the public ownership idea, inasmuch 
as the administrators apparently have 
strong personal convictions that pub- 
lic ownership should be encouraged. 
At Boulder dam, of course, public and 
private bodies alike are purchasers, on 
equal footing, enabling customers of 
both types of ownership to benefit 
from the power made available. 

3. The TVA and Bonneville admin- 
istrators as a rule fix maximum resale 
rates for power purchased, thereby 
taking over an important regulatory 
function. No such factor exists in the 
Boulder dam situation, which, in con- 
trast, is governed purely by written 
law, to be administered by the Secre- 
tary of the Interior, who is left no im- 
portant degree of discretion. 

4. Rates are quoted to purchasers at 
the end of transmission networks, 
whereas Boulder rates are falling- 
water rates, excluding even the ma- 
chinery necessary to produce the 
power. 

5. New Deal multiple-purpose dams 
now in service (TVA and Bonneville) 
make liberal allocations for nonpower 
uses, thereby excluding from power’s 
burden an important part of the capi- 
tal outlay. This makes for cheaper 
rates than are possible at Boulder. 


i en significance of the last factor 
is great, for at Boulder dam, un- 
der existing law, power must repay the 
entire capital outlay, even including 
flood control. Nevertheless, the non- 
power benefits afforded by this struc- 
ture are great. They prevent disastrous 
floods, permit reclamation projects, 
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and regulate the river, making possible 
a new water supply for southern Cali- 
fornia. The dam to a large degree de- 
silts a notoriously muddy stream. 

The Federal Power Commission 
computed power’s share of the joint 
investment in Bonneville at 323 per 
cent, which, when added to the direct 
capital outlays for power, brought the 
total base to be borne by energy rates 
to 57 per cent of the entire investment. 
These computations are detailed in 
Table I. 

Again, the TVA board has devel- 
oped a formula for allocation, as re- 
quired by § 14 of the TVA Act. In 
the authority’s letter to the President 
of the United States, dated September 
27, 1939, the TVA multiple-use facili- 
ties were allocated: to navigation, 36 
per cent; to flood control, 24 per cent; 
to power, 40 per cent. Application of 
these ratios to the total TVA invest- 
ment as of June 30, 1939, is shown in 
Table II. Adding the allocations for 
joint uses to the direct charges assign- 
able to each use, power is charged with 
52.6 per cent; flood control, with 17.7 
per cent; and navigation, with 29.7 per 
cent of the TVA’s total capital account. 

The contrast with Boulder’s ac- 
counting set-up is made even more 
striking when it is recalled that power 
purchasers at Boulder pay for falling 
water, and compensate the government 
for the amortization of power machin- 
ery through a separate account. More- 
over, Boulder purchasers take their 
power at the dam, not at the end of 
elaborate transmission lines as main- 
tained by TVA and Bonneville. Under 
the Boulder arrangement as it now 
stands, power pays for its own trans- 
mission, its own powerhouse machin- 
ery, and for the entire cost of the dam, 
MAY 9, 1940 
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TABLE II 


TVA PROJECT: BREAKDOWN OF CAPITAL ACCOUNT AS OF JUNE 39, 1939, 
UNDER ALLOCATIONS MADE BY TVA BOARD 


Multiple-use facilities totaled $77,679,218. 


Navigation hae 
Direct charges to navigation 


$ 9,698,910 


Navigation’s share of multi-use facilities (36 per cent of 


$77,679,218) 


Total charges to navigation (29.7 per cent of grand total) 


Flood Control 
Direct charges to flood control 


27,964,518 
$37,663,428 
$ 3,621,000 


Flood control’s share of multi-use facilities (24 per cent of 


$77,679,218) 


Total charges to flood control (17.7 per cent of grand total) 


Power 
Direct charges to power 
Power’s 


$77,679,218) 


Total charges to power (52.6 per cent of grand total) 


Grand Total 
Source: TVA Annual Report, 1939. 


share of multi-use facilities 


18,643,012 
22,264,012 

$36,203,461 

31,071,687 


(40 per cent of 


67,275,148 
$127,202,588 





with construction interest. The 
amendment would permit the $25,- 
000,000 for flood control to be deduct- 
ed from the present rate base — less 
than 20 per cent of the total cost. If 
power machinery and transmission 
lines were added to a degree sufficient 
to make the comparison with TVA and 
Bonneville a true one, it is probable 
that the amended act would burden 
power rates with at least 90 per cent of 
the dam’s amortization. 
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ein comparisons of the three 

major multiple-purpose projects 
indicate that the Bonneville and TVA 
areas have a decided advantage in bid- 
ding for industries requiring cheap 
power, with the Bonneville area hav- 
ing much the lowest rates of the three 
regions. 

To Boulder’s 1.63-mill rate for fall- 
ing water must be added about one-half 
mill for interest and amortization of 
powerhouse machinery, from  one- 
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third to one-half mill for operation 
and maintenance of the powerhouse, 
and from 1 to 14 mills for transmis- 
sion costs and line losses, bringing the 
total cost of delivered firm power to 
33 to 4 mills. Secondary energy is 
about one mill cheaper. The proposed 
amendments to the Boulder Act would 
reduce the cost of firm power by about 
one-half mill, and secondary energy, 
about 0.2 mills. Such small reductions 
are not particularly important in gen- 
eral usage, but are vitally important in 
types of industrial uses where power 
costs are large in relation to total pro- 
duction costs. 

Average rates received by the TVA 
in the twelve months to June 30, 1939, 
were as follows: 


Type of Service Mills per Kw. Hr. 
Municipalities 4.85 
Cooperatives 
Industrial Customers 
Private Utilities 
Temporary Rural Service 
Interdepartmental 


Average 


Even TVA rates are high compared 


to those available at Bonneville. The 
flat $17.50 per kilowatt-year rate 
(after transmission) affords an indus- 
try having a 100 per cent load factor 
a 2-mill rate for firm power. For this 
reason, Aluminum Company of Amer- 
ica is now locating a plant near Van- 
couver, Wash., to take advantage of 
this rate, inasmuch as the $17.50 rate 
is even more attractive than the rate 
available to that company’s plant in the 
TVA region. Aluminum refining re- 
quires firm power at extremely low 
rates, but has virtually a 100 per cent 
load factor. 

Table III affords a comparison of 
industrial power rates available at three 
cheap power areas in the United States. 
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It will be seen that even the revised 
Boulder rates would give the power 
allottees less favorable rates than those 
directly available to industries having 
high load factors in TVA and Bonne- 
ville areas. Boulder allottees must re- 
sell their power to industries located 
within their territories. 


poe motivating forces behind the 
move to revise Boulder rates are 
the Metropolitan Water District and 
the Los Angeles Department of Water 
and Power. The water district is com- 
mitted to use 36 per cent of the firm 
energy developed at Boulder, if no 
other purchasers can be found. Ulti- 
mately, the district may need this vast 
amount of energy for pumping water 
through its aqueduct, but its needs 
will be relatively small for many years. 
Consequently, a rate reduction would 
serve to lessen the district’s financial 
obligations. 

The Los Angeles Department of 
Water and Power is interested in the 
reduction for quite another reason. For 
over twenty years, it has made avail- 
able attractive industrial power rates as 
a lure for industries to locate in the 
vicinity of Los Angeles. Introduction 
of Boulder dam power in 1936 per- 
mitted a substantial rate reduction. 
Now, however, the department finds 
that in bidding for further local devel- 
opment, it runs up against competition 
from low rates in the TVA area and 
particularly from its neighbor competi- 
tor, the Pacific Northwest. 

The department of water and power 
already has a rock bottom optional 
rate applicable to electrochemical and 
electrometallurgical power _ service. 
This service, which is subject to in- 
terruption, offers a 2.25-mill energy 
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charge, after demand charges for use 
of power in “on-peak” and “daily” pe- 
riods. A user (as yet there are no cus- 
tomers under this schedule) having a 
high load factor, as this type of indus- 
try surely would, could not come out 
under this rate for much less than 4 
mills per kilowatt hour, a high rate 
compared with Bonneville. A reduc- 
tion of one-half mill would be made 
possible under the proposed revision of 
Boulder rates. This would be an im- 
portant step in improving southern 
California’s competitive position. 


HILE the Boulder dam region 

can hardly hope to offer rates 
low enough to attract the aluminum in- 
dustry, it may be able to develop its 
own important mineral and chemical 
resources, if power rates are attractive 
enough. The area within reach of 
Boulder dam power is one of the rich- 
est potential mineral regions in the 
world. Development of resources 
would involve electrolytic treatment in 
most instances, however, for which 


e 


very low power rates must be avail- 
able. 

Good possibilities for electrometal- 
lurgical industries are found in this 
region; most promising fields for ex- 
ploitation lie in the electrolysis of zinc, 
manganese, magnesium, and tungsten. 
Borates, gypsum, and limestone are al- 
ready the bases of important regional 
industries. Strontium has possibilities, 
while chromium is found in California 
areas well removed from Boulder 
dam, but which nevertheless benefit 
through interconnections with Boulder 
allottees. Large high-grade deposits 
of iron ore lie within an easy radius of 
the dam: it might be feasible to work 
such deposits with electricity, as in 
Scandinavia, using but a small amount 
of coke (a scarce regional item). 

It is interesting to note that a plant 
in Los Angeles now imports Living- 
stonite ore from southern Mexico, and 
reduces it to obtain quicksilver and 
antimony. Ores are also imported from 
remote regions of Nevada and Cali- 
fornia. 


TABLE III 


COMPARISON OF INDUSTRIAL POWER RATES 
(AT 90 PER CENT LOAD FACTOR) 


Niagara Falls Power Co. 


(26 industrial customers at high load factors) 


T 
kw. hr. per month) 


Bonneville 
Prime power (at site) 


Prime power (on transmission lines) 


Secondary power (at site) 


Secondary power (on transmission lines) 
Half prime, half secondary power (at site) .. ‘ 
Half prime, half secondary power (on transmission lines) 


Range-cents per Kw. Hr. 


1.22-0.13 
(Average 0.31) 


VA 
(Schedule B-3, for 25,000-kw. demand and 16,400,000 


0.405 
(Average 0.257) 


0.18 
0.22 
0.12 
0.15 
0.15 
0.18 


Source: “Electrometallurgy and Power in Pacific Mineral Development,” 
by Ivan Bloch, Mining World, December, 1939. 
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WANTED: A COORDINATED FEDERAL POWER RATE POLICY 


Cheap Bonneville power is giving 
rise to consideration of developing 
metallic reserves in Oregon and 
Washington. Chromium, magnesium, 
and manganese have particularly 
promising prospects. Arrangements 
have been completed to construct elec- 
trical blast furnaces at Vancouver, 
Wash., to produce pig iron from near- 
by Oregon iron ore deposits. This will 
be the first pig iron producing plant on 
the Pacific coast, and will be worked 
by electrolytical reduction methods 
through use of Bonneville power. As 
a matter of fact, it took extremely 
cheap power, combined with adjacent 
iron ore and limestone reserves, to 
bring about the first electric blast fur- 
nace in this country. 


| oases lower rates at Boulder, as 
passed on to regional industries 
generally, would not be particularly 
important in determining the future 
trend of industrial location as between 
the Boulder area and other regions. 
Power rates are usually outweighed by 
such factors as closeness to markets, 
location of raw materials, transporta- 
tion advantages, and labor supply. 
Nevertheless, the long-range im- 
portance of regional competition for 
industry through power rates can 
hardly be overstressed. 

In bidding for regional develop- 
ment of mineral wealth, an area is 
faced with the fact that power is an 
outstanding element in determining 
competitive costs. Thus, if substan- 
tially cheaper power is available in the 
Pacific Northwest, the mineral re- 
sources of the Pacific Southwest may 
have to remain undeveloped for many 
years, if production costs are not com- 
petitive. It may be significant that the 


601 


chief sponsors of the electrolytic pig 
iron venture in the Bonneville area are 
mostly Los Angeles business men. If 
power were more nearly equalized as 
between the two areas, it would seem 
more logical to develop an electrolytical 
pig iron plant in southern California 
(which also has high-grade ore re- 
serves), close to the largest steel mar- 
keting area on the Pacific coast. A 
similar push may be given to the devel- 
opment of certain other Pacific North- 
west resources in competition with 
possible development of corresponding 
potential resources in the vicinity of 
Boulder dam. 

Even the proposed downward revi- 
sion of Boulder rates, then, will not ef- 
fectively offset the competitive power 
advantages enjoyed in other project 
areas. In comparison with the gener- 
ous allocations to nonpower uses made 
at TVA and Bonneville, it would ap- 
pear that treatment of power consum- 
ers in the Boulder area will remain 
comparatively severe even after the 
projected revisions. Hence, while 
there is considerable basis for conclud- 
ing that the Boulder amendment bill is 
an individually designed, sound busi- 
ness measure, it does not touch at all 
upon adjustments that now seem justi- 
fied because of the drastic changes re- 
cently made effective in other parts of 
the country, resulting from a new 
philosophy in government. 


r summary, it may be seen that the 
haphazard administration of public 
power can give rise to a very real form 
of discrimination as between sections 
of the country. It seems necessary to 
determine to what extent the general 
taxing power is being used to subsidize 
and develop any one section of the 
MAY 9, 1940 
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country more generously than the 
others. As it is now, each power area 
is administered by a different body, un- 
der contrasting sets of principles. 

The public interest would appear to 
demand that uniform principles be set 
up to govern administration of all pub- 
lic works alike, so that power rates in 
every case will reflect fair and similar 
burdens in retiring the government’s 


capital investments. Administration of 
public power by a single body has much 
to recommend it. Under the present 
confused arrangement, it is impossible 
for each administrative body to main- 
tain the basic nation-wide perspective 
necessary for impartial administration 
of the government’s sectional invest- 
ments, which in every instance were 
built for the benefit of all the people. 





Let Not the Right Hand Know— 


The following excerpt is from the examination of Commissioner John C. Page, U. 
S. Bureau of Reclamation, February 5, 1940, before a subcommittee of the House of 


Representatives: 


Mr. Jonnson (D.) of West Virginia. Mr. 
Page, I understood you to say you did not 
know anything about TVA; is that correct? 

Mr. Pace. Well, I have read about them in 
the papers, 

Mr. JoHNsoNn of West Virginia. Now, you 
are both playing the same game and is it possi- 
ble that you have two set-ups here in the gov- 
ernment playing the same game and neither 
one of them knows the tricks of the other’s 
game? 

Mr. Pace. Well, I think that is more or less 
true. 

Mr. JoHNnson of West Virginia. And you 
mean to say you do not confer with TVA on 
any of these projects of yours, which are 
similar to TVA, and the government is financ- 
ing them both? 

Mr. Pace. No, sir. We have no contact with 
them, except we meet in meetings, and things 
like that. 

Mr. JoHNSON of West Virginia. Are not you 
friendly? 

Mr. Pace. Oh, yes, sir; but there are many 
thousands of miles between their enterprises 
and ours. 

Mr. Jounson of West Virginia. I know; 
but you are in the same game? 

Mr. Pace. Yes. 
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Mr. JoHNSON of West Virginia. And, there- 
fore, you could learn a little, one from the 
other, if you collaborated? 

Mr. Pace. I will say this, as far as the engi- 
neering is concerned, that we are fairly close 
to them. Our chief designing engineer is a con- 
sultant of TVA. 

Mr. JoHNson of West Virginia. But you 
have very little tie-up other than that? 

Mr. Pace. We have that. 

Mr. JoHNson of West Virginia. Have not 
you anything else in common? 

Mr. Pace. Nothing officially. We visit with 
them. 

Mr. JoHNSON of West Virginia. I do not 
understand why the government is in this elec- 
trical game and having two distinct set-ups 
here, and one does not know anything about 
the other. That is what I do not understand. 

Mr. Pace. I do not say we do not know any- 
thing about them. We read of them, and so on; 
but, as a matter of policy, of course the TVA 
is a corporation which runs its own affairs and 
we have been in business so long that we have 
built up more or less our own methods. 

Mr. JoHnson of West Virginia. Have not 
they been in business about as long as you 
have? 

Mr. Pace. Oh, no. We started in 1902. 
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Wire and Wireless 
Communication 


TELEPHONE executive told the mo- 
A ropoty committee on April 17th 
that the American Telephone and Tele- 
graph Company retained 60,000 un- 
needed employees “at the bottom of the 
depression.” W. H. Harrison, vice presi- 
dent of the Bell system, said retention of 
these extra employees explained why the 
“increase in number of employees has not 
kept pace with the increase in telephones, 
usage, and revenues” in recent years. 

Miss Rose Sullivan, an organizer for 
the American Federation of Labor, and 
a former telephone operator, said the 
system of automatic switching now used 
on about half the 21,000,000) telephones 
in the country had caused 150,000 wo- 
men operators to lose their jobs in re- 
cent years. She said that “nobody likes 
the dial—nobody wants it.” She added 
that it gave “inferior service at very 
greatly higher prices.” 

Harrison said use of the automatic 
dial telephone had eliminated thousands 
of jobs, but that “broadly speaking em- 
ployees affected by improvements in ap- 
paratus or operating methods have not 
been laid off, but have been retained and 
reassigned.” Without dial telephones, 
Harrison said, the telephone system in 
modern metropolitan areas would be 
swamped. And even with dial phones, he 
continued, a large staff of operators is 
needed for handling changes, informa- 
bs services, and toll and long-distance 
calls, 


PR to 1929, the witness testified, the 
Bell system made heavy investments 
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in new equipment and construction to 
prepare for the dial instruments and for 
a steady expansion of services. Plant 
investment rose from $1,200,000,000 in 
1920 to $3,700,000,000 at the end of 
1929, he said. Employment rose to 364,- 
000 persons in 1929, and Harrison said 
that was “clearly an abnormal situation 
and not an appropriate yardstick with 
which to appraise subsequent develop- 
ment.” The system employs fewer than 
270,000 persons now. 

With the depression and a decrease in 
the number of telephones in use, he 
added, “thousands of employees were re- 
tained by spreading the available work 
and other thousands by introducing pro- 
ductive ‘made work.’ ” Despite these ef- 
forts, he said, “work requirements 
dropped steadily. There was simply not 
enough work to go around. Had the 
system released all employees not actual- 
ly needed there would have been 60,000 
fewer employees at the bottom of the de- 
pression.” 

Harrison said the number of em- 
ployees has increased over the last few 
years and “it is expected that this up- 
ward trend will continue.” 

Paul E. Griffith, president of the Na- 
tional Federation of Telephone Work- 
ers, an independent union which pur- 
ports to represent 110,000 dues-paying 
members, both in the Bell system and in- 
dependents, appeared before the TNEC 
on April 18th and urged spreading of 
employment through shorter hours for 
telephone workers. Mr. Griffith pointed 
out that while the telephone industry as 
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a whole operates more telephones today 
than it did in 1929, it is supplying such 
additional service with a personnel de- 
crease by more than 100,000 employees 
since 1929, 


HE head of the National Federa- 

tion, which is an intraindustrial 
union without affiliation to either the 
CIO or AFL but organized similar to the 
railroad brotherhoods, emphasized that it 
was not opposed to technological prog- 
ress as such, including the introduction 
of dial phones. But on the record of em- 
ployment Mr. Griffith felt that the bene- 
fits of such technological advancements 
were not being passed on to the workers 
in fair proportion. He rejected the argu- 
ment which had been made the day be- 
fore by the representative of the Inter- 
national Brotherhood of Electrical Work- 
ers, Miss Rose Sullivan, that telephone 
dial service was per se almost antisocial 
and antilabor, and even hinted that Miss 
Sullivan’s organization represented at 
most only a comparative handful of tele- 
phone operators (“less than 3,000 on the 
high side”). 

Mr. Griffith also took the interesting 
position, in response to examination by 
the committee’s counsel, Dewey Ander- 
son, that the interests of the workers in 
the telephone industry ought to be given 
more consideration before indiscriminate 
rate cutting was ordered by public au- 
thorities. “The public is not clamoring 
for any great rate reduction for tele- 
phone service,” said Mr. Griffith, but on 
the other hand such agitation “usually 
comes from political bodies.” He added 
that the telephone workers had, of 
course, no objection to reasonable tele- 
phone rate reductions, provided the wage 
levels and interests of the workers were 
taken into account. 

He referred specifically to the recent 
long-distance telephone rate reduction as 
being “a matter of great concern” to 
telephone employees because of the pos- 
sible adverse effects on wages and jobs. 
Mr. Griffith also agreed with the chair- 
man of the committee, Senator O’Ma- 
honey of Wyoming, that the burden of 
taxes on the telephone industry should be 
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reduced so that telephone companies 
would have more opportunity to increase 
employment and raise working stand- 
ards. 

In contrast with the testimony of Miss 
Sullivan, Mr. Griffith complimented the 
technological advance which the tele- 
phone industry has made during recent 
years as being in the general public in- 
terest, but warned that where such prog- 
ress results in considerable unemploy- 
ment, even of a temporary nature, “the 
telephone industry must assume the pub- 
lic responsibility of taking care of its 
employees in the matter of wages and 
jobs.” He complimented also the 
loyalty of telephone workers. 

* * *k x 

TELEPHONE company regulation 

that each instrument be installed 
for the exclusive use of the subscriber, 
members of his family, and his employees 
was recently held to be “unreasonable” 
by the Arkansas Supreme Court. The 
opinion was expressed in affirming the 
Washington Circuit Court’s findings 
that the Southwestern Bell Telephone 
Company discriminated against two 
Fayetteville business houses in refusing 
them service at the same rate paid by 
similar establishments in Little Rock. 

The court ruled that the telephone 
company must pay $510 to Mrs. Carrie 
Lee, operator of the Campus cafeteria 
at the University of Arkansas, and $850 
to S. B. Hanna, owner of the Waffle 
House cafe, in penalties under a 1914 
statute for failure to provide service. 
Both were refused service at the $3.50 
monthly business phone rate unless they 
would place the instruments in places 
not accessible to University of Arkansas 
students and others. A $10.50 rate was 
specified for this service with the tele- 
phone placed on a counter. Citing testi- 
mony that other establishments were 
served for $3.50 and had phones which 
students used, the court said the com- 
pany must abide by one of its tariff regu- 
lations, which provides: 

The telephone company has the right to 
refuse to install customer service or to per- 


mit such service to remain on premises of a 
public or semipublic character when the in- 
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strument is so located that the public in 
general may make use of the service. 


The court said the company could not 
ignore this rule as it affected some busi- 
ness houses and require that it be ob- 
served by others. 


EFERRING to the “unreasonable” rule 

limiting telephones to the use of the 

subscriber, his family, and servants, the 
court said: 


Telephones are not like cash registers or 
typewriters in a place of business, used only 
by those engaged, there. The telephone is 
presumed to be an open channel of com- 
munication every minute of the day and 
hundreds of calls would not consume or use 
up any part of it, nor would this great num- 
ber of calls tend to impair in the least the 
service. 

We think it must appear, therefore, that 
the agents of the telephone company who 
sought so assiduously to avoid rendering a 
free service to the university students are 
denying to a large number of subscribers the 
right to receive calls no doubt contemplated. 
No university student ever put in a call 
without a number paid for by another sub- 
scriber whose telephone was perhaps in- 
stalled for the very purpose of receiving 
such communication. 


Justices E. L. McHaney and Frank 
Smith dissented. 


E. N. McCall, district manager of the 
telephone company, declined to forecast 
the effect of the decision on present rates. 
He said he would confer first with com- 
pany lawyers. He stated: 


However, I do not believe the company 
will be affected materially except in isolated 
cases. Telephone service is somewhat like 
any other utility service. The more you use 
the more you are required to pay. It is ob- 
vious that a subscriber who makes 100 calls 
a day is getting more service than one mak- 
ing the average number of calls of 10 or 12. 
Each call is manufactured separately. 


Therefore we can’t wholesale calls, but 
must retail them. It is necessary that the 
company adopt some type of measured serv- 
ice in cases of high public usage. 

a0 = 


N the first Pennsylvania case of its 

kind, Abraham Plotnick, of Phila- 
delphia, on April 19th asked the state 
public utility commission to see that he 
gets race track telephone service. He 
petitioned the commission in Harris- 
burg to compel the Bell Telephone Com- 
pany of Pennsylvania to lease him wires 
so he can publish race track news. The 
company has turned him down several 
times. (See p. 586.) 

The commission set a hearing for May 
2nd in Philadelphia. 
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Plotnick was refused the service, Vice 
President John J. T. Harris of the tele- 
phone company said, because the com- 
pany “will not accept applications for 
telephone and teletype service knowing 
the applicant’s business is to publish 
scratch sheets and disseminate horse-race 
information.” According to Commis- 
sioner Richard J. Beamish, Harris said 
the firm’s policy was based on: 

1. An affidavit signed by Samuel 
Klaus, special assistant to U. S. At- 
torney General Robert Jackson to the 
effect that “new scratch sheets are 
merely a blind and a sham that are not 
even intended in any substantial way 
to compete with existing scratch 
sheets, but are only intended as a de- 
vice to cover up the perpetuation and 
continuance of the wire service.” 

2. Newspaper articles that it was il- 
legal in Pennsylvania to grant such 
service. 


*x* * * X 
eben circles were caught by sur- 


prise on April 25th by the sudden 
announcement of the resignation from 
the FCC of its general counsel, William 
J. Dempsey, and assistant general coun- 
sel, William C. Koplovitz. They said 
they resigned to engage in private law 
practice jointly in Washington. 
Chairman James L. Fly, absent from 
the city at that time, sent a telegram say- 
ing the commission was “sorry to lose 
such valuable services.” Dempsey and 
Koplovitz, who had been previously 
associated as legal aides in the FPC, 
were credited by Fly with an “unbroken 
record of favorable decisions for the 
commission in seven Supreme Court 
cases and 29 court of appeal cases.” 
Rumors that commission-counsel fric- 
tion over recent issues, including tele- 
vision, caused the break were denied. 
2 ae 
HARP protest against the proposed 
New York city tax of 5 cents a month 
on every telephone in the city was ex- 
pressed by the Citizens Budget Commis- 
sion on the eve of a public hearing be- 
fore the council finance committee at 
City Hall on April 19th. 
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Henry J. Amy, executive director of 
the commission, informed Councilman 
Joseph E. Kinsley, committee chairman, 
that his organization opposed the tax, 
Sponsored by Councilmen Harry W. 
Laidler and Salvatore Ninfo of the 
Labor party, the measure is designed to 
raise $900,000 a year to subsidize about 
$40,000,000 of new low-cost housing 
under the State Housing Law. In his 
letter to Chairman Kinsley, Mr. Amy 
said: 

The city at present is levying an occu- 
pancy tax for the same purpose, estimated to 
yield $500,000 in the fiscal year 1940-41, 
The executive budget for 1941 provides an 
estimate of general fund revenues available 
for reduction of taxation next year including 
$500,000 revenue from the occupancy tax. 
The budget makes it clear, therefore, that 
the occupancy tax is expected to yield $425,- 
000 more than the city plans to spend on 
housing subsidies in the coming fiscal year. 
Under the circumstances it appears that 
there can be no justification for the imposi- 
tion of an additional tax to provide funds 
for housing subsidies while the existing tax 
is yielding more revenue than required for 
the purpose. 


Councilmen Laidler and Ninfo an- 
nounced that if their bill was passed they 
would ask funds for new housing in 
substandard areas of the Brownsville 
section of Brooklyn, and in the vicinity 
of St. Ann’s avenue and East 148th 
street in the Bronx. 

+s * # 

S poviee rates in seven Oklahoma 

cities will be raised, as the result of 
a Federal court order on April 19th. Re- 
duction of rates in 33 other cities was not 
allowed under the order. The rate raise, 
which will amount to about 25 cents 
monthly for each phone, will be effective 
in Ada, Clinton, Hartshorne, Okemah, 
Stillwater, Weatherford, and Walters. 

The 3-judge Federal court, consisting 
of Sam G. Bratton of the circuit court 
of appeals, Edgar S. Vaught and Alfred 
P. Murrah, district judges, did not deny 
the company the right to increase rates, 
after the corporation commission’s at- 
torneys failed to object. 

The statewide rate fight was brought 
to Federal court April 9th, when the 
state supreme court denied a stay. 
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Financial News 


and 
Comment 


By OWEN ELY 


Status of the “Show Cause” 
Orders 


Te recent status of the “show 
cause” orders against the nine hold- 
ing company systems was as follows: 

The Engineers Public Service case is 
furthest advanced; a hearing was to be 
held April 26th but has now been de- 
ferred to May 27th. The system’s prob- 
lems are discussed in more detail on 
page 608. 

Electric Bond and Share’s request for 
a delay, pending the commission’s deci- 
sion as to whether American Gas and 
Electric is an EB&S subsidiary, has also 
been denied. While Electric Bond and 
Share was required to file its plan April 
27th, the door was left open for “reason- 
able postponement for good cause 
shown.” In denying any lengthy delay, 
the commission pointed out that “only 
a fraction of its properties can conceiv- 
ably have any relation to the American 
Gas properties.” The commission men- 
tioned as other system properties those 
in Washington, Texas, Louisiana, Wis- 
consin, and various South American 
and Asiatic countries. Inclusion of for- 
eign properties seems superfluous, since 
all subsidiaries of American & Foreign 
Power should remain exempt under the 
act. It also seems to be making things 
unnecessarily difficult for Electric Bond 
to be deprived of the privilege of pre- 
senting one complete plan, instead of 
one omitting the American Gas proper- 
ties. There does not appear to be any 
particular reason why the SEC should 
not give a prompt decision as to whether 
American Gas is a subsidiary. (Techni- 
cally it is; Electric Bond owns about 19 
per cent of the common stock.) Ameri- 
can Gas and Electric has maintained a 
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separate management and has not been 
closely affiliated with EB&S. 


NITED Light & Power, which is re- 
ported actively at work on a re- 
capitalization program (which, how- 
ever, may be distinct from the integra- 
tion plan), obtained a postponement of 
the date for its answer to May 2nd and 
the date of hearings to May 27th. Ac- 
cording to a report in the New York 
Sun, the recapitalization plan will re- 
place 600,000 shares of $6 preferred, 2,- 
421,192 shares of common A, and l1,- 
055,576 shares of common B, with a sin- 
gle issue of new common stock ; the pre- 
ferred stock might, it was said, receive 
about five shares of new common for 
each share and accrued dividends, while 
the present common would receive about 
one-tenth of a share for each share held. 
It was also reported that part of the out- 
standing debentures might be retired. 
United Gas Improvement replied to 
its “show cause” order with a statement 
that its system already meets the re- 
quirement of the act within constitu- 
tional limitations, that the order was de- 
fective in procedure, and that some pro- 
visions of the act are unconstitutional. 
The company held that the “notice and 
opportunity for hearing” was clearly in- 
tended to be made available to the com- 
pany after and not before it had been 
advised by the commission as to the lat- 
ter’s “determinations” regarding UGI 
integration. It also held that the com- 
mission had not yet passed on the appli- 
cations for exemptions (as UGI sub- 
sidiaries) filed by Public Service of New 
Jersey and several other companies. 
Pointing out that the business dated back 
fifty-eight years, the company mentioned 
that its properties had been acquired be- 
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fore the law was passed. It stated that 
“the well-recognized financial integrity 
of UGI and the related operating com- 
panies, and eminent ability of UGI to 
go forward in the regional area in which 
its investments are concentrated, in co- 
Operation with localized management 
and state and Federal regulatory bodies 
within their respective jurisdictions, 
stand out as unimpeachable evidence of 
its sound position in the utility indus- 
try.” 

It was also stated that the company 
had followed a policy of building up its 
regional area and disposing of scattered 
properties ; and that it now proposes to 
sell for cash (or on an exchange basis) 
the remaining isolated interests in Ari- 
zona, Tennessee, and New Hampshire, 
when favorable opportunities arise. 


iT1ES Service Power & Light was 
granted an extension to May 13th 
for filing its answer. 

Standard Gas and Electric indicated 
its decision to codperate with the SEC 
in breaking up its far-flung system. 
Properties to be immediately disposed 
of, through distribution of equities to 
parent company bondholders, are San 
Diego Consolidated Electric & Gas, 
California-Oregon Power, and Moun- 
tain States Power. The company, now 
headed by former FDIC Chairman 
Crowley, obtained a liberal time exten- 
sion to June 15th for filing its plan. 
Standard Power & Light, inactive par- 
ent company of Standard Gas and Elec- 
tric, has indicated that the latter will pre- 
pare the system plan, since it has no fa- 
cilities itself for doing so. The SEC has 
authorized the city of Pittsburgh to in- 
tervene in the Standard Gas proceed- 
ings, the city claiming that it is “receiv- 
ing poorer public utility service and 
paying higher rates than would obtain if 
their public utility requirements were 
supplied by a single integrated public 
utility system within the meaning of the 
act.” 

North American Company and Com- 
monwealth & Southern obtained short 
time extensions—the former to May 
18th, and the latter to April 30th. North 


American Company, it is rumored, may 
come forward with a plan for partial 
compliance, retaining Cleveland Electric 
Illuminating and the Wisconsin proper- 
ties, while “tagging for sale” the prop- 
erties in Illinois, Iowa, Missouri, Kan- 
sas, and Nebraska. 

Middle West Corporation obtained 
postponement of its “deadline” to May 
9th, and hearings have been set for June 
28th. 

¥ 


Engineers Public Service 
Company 


pice Public Service Company, 
one of the first holding companies 
to be served with a “show cause” order 
by the SEC, was also first to “throw 
down the gauntlet” to the SEC on con- 
stitutionality of § 11. (See last issue of 
the ForTNIGHTLY, p. 552.) The com- 
pany’s request for a 90-day postpone- 
ment of the hearing date fixed by the 
SEC was refused, but the commission 
later granted a month’s continuance to 
May 27th. 

System subsidiaries, while relatively 
few in number and without corporate 
complications, are about as far apart as 
possible, being located on the Atlantic 
seaboard, in the Pacific Northwest, in 
the Middle West, and in the South. The 
company would be glad to divorce its 
northwestern property—Puget Sound 
Power & Light—and since January 1, 
1939, has excluded that company from 
its consolidated system statements. 
Puget Sound has not been very pros- 
perous in recent years, failing to earn 
anything for the common stock held by 
the parent company, and its exclusion 
has improved the appearance of the con- 
solidated earnings statement. 

Due to the competitive power condi- 
tions which will prevail in the North- 
west on completion of Bonneville and 
Grand Coulee, the outlook for recovery 
in Puget Sound earnings does not seem 
especially hopeful. The Consumers Non- 
Profit Public Power Corporation, which 
has been organized ostensibly by public 
utility district commissioners to acquire 
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the Puget Sound property, has recently 
made public its “plan and principles” 
and hopes to present a definite cash offer 
to Engineers Public Service in the near 
future. Plans to sell a bond issue for 
the necessary cash have been developed 
in New York city, it is said, by James 
]. Metcalf, utility engineer and econo- 
mist now employed as manager, and Guy 
C. Myers, fiscal agent for the company. 

President Frank McLaughlin of 
Puget Sound is reported, however, to 
have referred to the cooperative pro- 
gram as “a blitzkrieg on paper.” He 
added : 

From time to time, ever since I have been 
here, there have been outbursts of wishful 
thinking and much loose conversation as to 
the acquisition of the company’s property. 
The position of the company remains the 
same: There has to be a plan, backed up 
with evidence of ability to perform—real 
cash on the barrelhead—with a withdrawal 
of condemnation suits. 


T? estimated liquidating value of 
the assets of Engineers Public 
Service, and the corresponding 1939 in- 
come and equities, may be summarized 
as follows (all figures in millions of dol- 
lars) : 


Engineers Public Service (parent 
company) has no funded debt. The 
above estimated liquidating value is suf- 
ficient to provide about 152 per cent cov- 
erage for the $42,301,500 par value of 
preferred stock, and after deducting the 
preferred there would remain approxi- 
mately $11.80 per share for the common 
stock. The stocks are currently quoted 
about as follows: 

$5 Preferred 

$5.50 Preferred 


$6 Preferred 
Common 


It is evident from the above table that 
while Engineers Public Service covers 
at least five areas (not including the un- 
important Key West, Fla., properties), 
only two of these are important from an 
earnings point of view. In fact, it would 
seem hardly worth while for the com- 
pany to wage a battle through the courts 
against § 11 if the object is merely to re- 
tain control of Western Public Service, 
Mesilla Valley Electric (a small isolated 
subsidiary of El Paso Electric), and the 
Western Public Service properties. 
Puget Sound Power and Light is to be 
sold whenever a favorable offer is re- 


e 


Included States 


El Paso Electric (Del.)* 
Texas, La, N. M. {El Paso Natural Gas 
Gulf States Utilities 


Virginia Elec. & Power 
Savannah Electric 


Va, N. C. 
Georgia 


Colo., Neb., i 
S.D., Wyo. 
Washington 


Western Pub. Service 


Cash (less current liab.) 


—_——. 


Puget Sound P.& L. ... 


EPS 
Equity in 
Net Profits 
$.2 
y 
2.1 
2.7 


Est. 1939 
Inc. Recd. 
by EPS 


$.1 
1.1 
y 

wl 


2 


Est. Liqui- 
dating 
Value 


eee eeeee 


$3.7 


* Controls El Paso Electric Company of Texas, the operating company. 
| Not included in total, account new system policy. 
13,377 shares of preferred and 56,494 common; latter valued at 8 times 1939 earnings. 
33h357 shares owned, at current market around 36. 
280,000 shares (100 per cent) owned, valued at 12 times 1939 earnings. 
$2,778,710 shares (100 per cent) owned, valued at 11 times 1939 earnings. 
55,500 shares 8 per cent preferred and 133,106 shares common, latter valued at 7 times 1939 


earnin, 


gs. 
31441 shares $1.50 preferred, 10,000 $6 preferred, $1,032,000 54 per cent bonds, and 500,000 


shares (100 per cent) common. Values of the bonds taken at market (101), preferred stocks at 
approximate or estimated market, and common at 7 times 1939 earnings. 
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Calendar 
Year 


D—Deficit. 


ceived. But since the company apparent- 
ly feels doubtful that the SEC is will- 
ing to permit it to retain two well-in- 
tegrated systems—Texas-Louisiana and 
Virginia-North Carolina—it may ob- 
viously be worth while to question the 
legality of the act. 

For the twelve months ended Febru- 
ary 29, 1940, Engineers’ consolidated 
system earnings amounted to $1.64 on 
the common stock, compared to $1.17 in 
the corresponding previous year. The 
earnings record by calendar years since 
1929 is shown above (on both a consoli- 
dated and parent company basis). 

System capitalization is as follows, as 
of December 31, 1939: 

Subsidiary Companies 

Funded debt 


Bank loans (long-term) ... 
Preferred stock 


$146,948,000 
6,655,350 
69,522,543 


Engineers Public Service 
Funded debt 
Preferred stocks 431,000 shares 
Common stock 1,909,968 shares 
Considering the sound corporate and 
financial background and set-up, it is an 
interesting question whether the SEC 
will be willing to use Engineers Public 
Service as a test case in the courts for 
§ 11. 
* 


SEC Favors Single Integrated 
System 

VIDENCE seems to be accumulating 

that the SEC will try to enforce 

the narrowest possible interpretation of 

§ 11; namely, that no holding company 
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Consolidated Syste 
Pfd. Common 


m Basis Parent Company Basi 
Pid. = 


Common 


system can retain more than one group 
of interconnected properties, and that 
such properties must be in states which 
are all adjacent to each other (not sepa- 
rated by any intervening states). It re- 
mains possible, however, that a holding 
company by temporarily or permanent: 
ly relinquishing its voting rights 
(through trusteeing stocks, or some 
other method) might be allowed to defer 
indefinitely the sale of nonintegrated 
properties. To what extent the utilities 
may wish to avail themselves of such a 
means of escape remains indeterminate, 
although thus far two (Cities Service 
Company and International Paper) have 
used this device. 

SEC Chairman Frank, writing in the 
Electrical World, has suggested that 
holding companies could retain noninte- 
grated subsidiaries “by enfranchise- 
ment of the bondholders and preferred 
stockholders of the operating com- 
panies ; by voiding a portion of the vot- 
ing rights on the securities held by the 
holding company, or by any other 
method which would clearly insulate the 
parent from the power of control.” (See 
p. 614.) 

However, as Earl Sandmeyer of the 
New York Herald Tribune points out, 
enfranchisement of bondholders might 
mean that control in many instances 
would pass to insurance companies, 
which now own about $3,696,000,000 
utility bonds, some 15 per cent of aggre- 
gate utility capitalization. Since utilities 
are capitalized on a broad average basis 
of one-half in bonds and one-quarter 
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each in preferred and common stocks, it 
is obvious that to enfranchise bond- 
holders would give them voting control 
in most cases. 

Another interesting point affecting re- 
organization plans is the question 
whether holding company claims on a 
subsidiary may be subordinated to simi- 
lar claims of other security holders, if 
the holding company has been guilty of 
“blameworthy conduct” in the manage- 
ment of the subsidiary. The question 
came up in connection with the securi- 
ties of certain Utilities Power & Light 
subsidiaries, which Ogden Corporation 
(successor company) now holds and 
which it proposes to sell to Frank J. 
Lewis of Chicago for $1,600,000. This 
theory of subordination (said to be in- 
volved in recent Supreme Court cases) 
might throw a cloud on the clear title to 
many holding companies’ securities, in 
relation to the same or similar publicly 
held issues. 

There has been no definite move as yet 
to seek congressional amendment to the 
Public Utility Holding Company Act for 
modification of § 11. 


Domestic Electric Appliances 


Kilowatt-Hours Used by Various Appliances is 
mestic Electric Service Since 1 


This Chart shows the cumulative 

eflect of the increase in the number 

of consumers as well as the increase 

m the number of appliances per cus- 
er. 


Illinois Iowa Power Company 
Decision 


.. Iowa Power Company, un- 
consolidated subsidiary of North 
American Light & Power Company— 
which is a subsidiary of North Ameri- 
can Company—has been debarred from 
paying preferred dividends since the 
1937 recapitalization, owing to a stock- 
holder’s suit. 

A recent decision of the Illinois Su- 
preme Court held that, in the case of an- 
other recapitalization, minority stock- 
holders are bound by the action of a two- 
thirds majority. The suit against Illinois 
Iowa Power was initiated in May, 1937, 
and complete testimony has been heard 
by the circuit court judge of Champaign 
county. 

It is possible that the recent de- 
cision will aid the court in its application 
of the Illinois Business Corporation Act. 
Regardless of whether the decision is 
favorable or unfavorable, it will clear up 
a long-standing uncertainty and permit 
the company to resume debt-refunding 
negotiations. 
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PUBLIC UTILITIES FORTNIGHTLY 
EARNINGS STATEMENTS OF LEADING UTILITY SYSTEMS 


No. of End System Earnings per Share (a) 
Months of Last Previous Per Cent Per Cent 
Electric and Gas Included Period Period Period Increase Decrease 


American Gas & Electric 1 Feb. 29(b) $2.61 
American Power & Lt. (Pfd.) .... Nov. 30(b) 5.77 
American Water Works 12 Dec: 95 

Boston Edison Dec. 8.86 
Columbia Gas & Electric Dec. 46 
Commonwealth Edison 1 Dec. 2.40 
Commonwealth & Southern (Pfd.) Dec. 9.17 
Consolidated Edison, N. Y. 2 Dec. Bl 222 

Cons. Gas of Baltimore 12. Feb. 4.99 

Detroit Edison Mar. 

Elec. Power & Lt. (Ist Pfd.) .... Nov. 

Engineers Public Service Feb. 

Inter. Hydro-Elec. (Pfd.) Dec. 

Long Island Lighting (Pfd.) Dec. 

MinGie West Coe... o0c<5 ccs snes Sept. 

National Power & Light Nov. 

Niagara Hudson Power Dec. 

North American’ Go, . ...60.00000% Dec. 

Pacific Gas & Electric Dec. 

Public Service Corp. of N. J....... Mar. 

Southern California Edison Dec. k F 
Standard Gas & Elec. (Pr. Pfd.).. Dec. : 1.76 
United Gas Improvement Dec. i .99 
United Light & Power (Pfd.) Dec. i 5.16 





Gas Companies 


American Light & Traction 1.47 
Brooklyn Union Gas , 2.42 2.25 
Lone Star Gas , .98 88 12 
Pacific Lighting : 2.85 4.79 “3 
Peoples Gas Light & Coke ; 3.49(£) 2.48(£) 40 
United Gas Corp. (1st Pfd.) 11.50 12.06 ie 


Telephone and Telegraph 


American Tel & Tel. ..cccsccc.es 
General Telephone 
Western Union Tel, osc. cesses 


Traction Companies 


Greyhound Corp 
Twin City Rapid 


Systems outside United States 


Amer. & Foreign Pwr. (Pfd.) .... 12 Sept. 30 5.36 
Inter. Tel. & Tel. (d) 9 Dec. 31 76 


D—Deficit. 

(a) On common stock, unless otherwise indicated following name of company. 

(b) Data also available for month indicated. 

(c) Data also available for quarter indicated. 

(d) Excludes Spanish subsidiaries and Postal Telephone & Telegraph Company. 

(e) Includes earnings of General Telephone Tri Corporation and subsidiaries from August 
30, 1938 (date of acquisition). 

(f) After reservation for rate litigation. 

(g) On basis of new consolidation, $1.99 was reported. 
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What Others Think 


Is the FPC Eating Away 
State Jurisdiction? 


NCROACHMENT of the Federal 

Power Commission on state juris- 
diction has progressed to the point where 
the entire question of the distribution of 
regulatory power between the Federal 
Power Commission and the state com- 
missions should be reéxamined. This is 
the conclusion which is reached in the 
latest Contemporary Law Pamphlet — 
the first in the.new series on law and 
business published by the School of Law 
and the School of Commerce, Accounts, 
and Finance of New York University. 

It is pointed out by the author, J. 
Rhoads Foster, lecturer in public utili- 
ties, School of Commerce, Accounts, and 
Finance, New York University, that 
under the decisions of the Federal 
Power Commission operating utilities 
are subject to its jurisdiction under the 
Federal Power Act, even though the fa- 
cilities of the utility company are located 
wholly within one state and it neither 
buys service from, nor sells service to a 
person or corporation out of the state. 
Under the FPC’s interpretation of the 
statute, an operating company is subject 
to its jurisdiction no matter how unim- 
portant the transmission line used for 
interstate transmission or no matter 
how insignificant the proportion of its 
supply of energy that is sold at whole- 
sale in interstate commerce or is other- 
wise transmitted across the state bound- 
ary. 


bt di reference to the subject over 
which it has jurisdiction, such as 
accounts, mergers, and rates of deprecia- 
tion, the authority of the Power Com- 
mission is as complete as if the utility 
engaged in no intrastate business what- 
ever. With the exception of jurisdiction 
over wholesale rates, the authority of the 


613 


commission to regulate the intrastate 
part of the utility’s business is as com- 
plete as its authority to regulate the in- 
terstate business. 

The article points out that the Federal 
Power Commission exercises jurisdic- 
tion over numerous subjects of regula- 
tion which formerly were within the ex- 
clusive jurisdiction of the state commis- 
sion. “The Power Commission has done 
more than merely occupy a field which 
previously was a ‘no man’s land’ in which 
state authorities were helpless.” 

In view of the existence of overlap- 
ping jurisdiction, it is said that full and 
active codperation is essential to success- 
ful administration. Duplication of regu- 
latory proceedings is said to be expen- 
sive, time consuming, and to create seri- 
ous uncertainties. “However desirable 
as a means of avoiding conflict in the 
exercise of joint jurisdiction, the process 
of codperation is cumbersome and un- 
certain. Federal commissions, perhaps 
unavoidably, attempt to exercise their 
power in a dominant manner. The state 
commissions do not, in fact, sit as equals 
in the ‘codperative’ procedure.” 

The article says that for these reasons 
cooperative procedure has had but 
limited success in practice. This lack of 
success, however, is said to be due “not 
so much to unwillingness or lack of co- 
Operative disposition on either side, as to 
the inherent difficulties of codperative 
administration under conditions of 
duplicate jurisdiction.” 


T is suggested as an alternative that 
with reference to the matters over 
which each is properly given jurisdic- 
tion, the authority of the state commis- 
sions and the Federal Power Commis- 
sion should be mutually exclusive to the 
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fullest extent possible. The article con- 
cludes with a discussion of certain tests 
which are appropriately applied in any 
reéxamination of the rational distribu- 
tion of regulatory powers. 

The author expresses the opinion that 
“proper recognition of the nature of our 
democratic institutions creates a strong 
presumption in favor of the exercise of 
regulatory power by state government 
and places the burden of proof upon 
those who would withdraw such power 
from the state.” It is said that the “gap” 
in state regulatory authority needed to 
be filled by the exercise of Federal au- 
thority, but that the gap does not have 


the significance other proponents of Fed- 
eral control have sometimes contended, 
It is said that effective regulation of 
wholesale rates does not require that the 
Power Commission be given authority 
to fix the rate base or rates of deprecia- 
tion for 60 per cent of the operating as- 
sets, including assets used for local gen- 
erating and distribution, of the utility 
industry. 

THE FEDERAL POowER COMMISSION AND STATE 
Jurispiction. By J. Rhoads Foster. Con- 
temporary Law Pamphlets. Law and Busi- 
ness Series. School of Law; School of 
Commerce, Accounts, and Finance, New 
York University. New York, N. Y. Series 
4, No. 1. 1940. 





How Will §11 of the Holding Company Act 
Affect Operating Utilities? 


I* 1935, when the debate over the 
passage of the Holding Company 
Act was at its height, there were quite 
a few arguments abroad to the effect 
that the controversial § 11 was going to 
ruin the market for securities of operat- 
ing companies. This section, which re- 
quires the SEC to make the holding com- 
panies “integrate” their holdings along 
prescribed geographic and economic 
lines, was viewed as meaning the even- 
tual dumping of securities through 
forced liquidation, with disaster for every 
investor in the operating company. 

That was in 1935. Oddly enough, 
since then not very much has been said 
or written regarding the effect of operat- 
ing utility company securities. Now 
comes Chairman Jerome N. Frank of 
the SEC, who tells us that these early 
fears were highly exaggerated and that 
the enforcement of § 11 will not result 
in anything near a wholesale dumping of 
operating company securities. 

Chairman Frank’s views were con- 
tained in a signed article published in 
the April 13th (news issue) of Electrical 
World. He warned that the SEC “can- 
not make a gilt-edged security out of 
wallpaper,” but added that if the gold is 
there, § 11 will not destroy a particle of 
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it. On the other hand, the entire Hold- 
ing Company Act, he says, is designed 
to improve the position of the operating 
company, because it recognizes that the 
backbone of the utility industry is the 
operating company and not financial 
superstructure. Chairman Frank’s arti- 
cle went on to review the legislative 
background of § 11, whereby it becomes 
the “duty” of the SEC to bring about 
integration. He continued: 


Section 11 does not contemplate and 
should not bring about indiscriminate forced 
liquidation by holding companies of operat- 
ing company securities. Some _ holding 
companies may seek to comply with § 11 by 
selling their holdings in scattered proper- 
ties to the public through ordinary invest- 
ment banking channels. The securities may 
be sold locally to consumers and small pri- 
vate investors, or they may be distributed 
more widely among the larger institutional 
investors and investment companies. Com- 
mon stocks of sound operating utilities have 
shown themselves to be in demand. 

Indeed, the protest that operating com- 
pany common stocks cannot be sold at the 
present time is revealed as absurd in the 
light of the recent success of the offering 
by Indianapolis Power & Light Company, 
the largest utility common stock issue in 
the past ten years. We have also seen the 
common stock issues of Newport Electric 
and Washington Gas Light eagerly taken 
by investors. 
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“SHORE, HIT’S A GOOD IDEE; BUT WHATTAYA DO WITH 
TH’ DANGED STUFF AFTER HIT GITS HOT?” 


A operating securities are sold, hold- 
{ing company securities will be re- 
tired. The chairman of the SEC 
viewed this substitution as financially 
sound and desirable. Each transaction 
will presumably include the exchange of 
stocks and properties among several 
systems to the end that each may ulti- 
mately obtain the most economical and 
efficient integrated unit. Chairman Frank 
stated : 

The capital structure of other systems 
will readily permit distribution in kind to 
the holding company’s own security hold- 
ers. If the securities are pledged under col- 
lateral trust indentures, or if for some other 
reason they are not available for distribu- 
tion, the commission has the power to ap- 
prove a fair and equitable plan to over- 


come these obstacles to distribution. Claims 
against the whole property of the holding 
company are thus converted into separate 
claims against individual parts of the prop- 
erties, just as similar readjustments have 
been made in industrial securities pursuant 
to judicial decrees under the Federal anti- 
trust laws. 

These and other devices permit existing 
systems to rearrange or reduce their hold- 
ings in conformity with the act so that each 
company controls a single integrated utility 
system, except as permitted under the “A- 
B-C” standards of § 11 (b) (1). Operating 
utilities which are a part of any such sys- 
tem under this procedure, may or may not 
be subject to regulation under the act. 

To the extent that stockholders’ interests 
represent true equities in the earnings and 
assets of operating properties, they will, 
then, suffer no losses as a result of affirma- 
tive integration under § 11. 
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If there are doubts, however, and if 
holding company managers are unwill- 
ing to give up their diversified interests, 
Chairman Frank proposes a wholly dif- 
ferent and very interesting course, 
whereby operating companies can be “‘in- 
sulated” from holding company control 
in conformity with the act. He explained 
this proposal as follows: 


In general, a holding company, under the 
act, is a company that controls an operat- 
ing gas or electric utility company, and a 
subsidiary company is simply a company 
controlled by a holding company. The single 
indispensable factor, therefore, in the hold- 
ing company-subsidiary relationship is not 
the ownership of securities by the parent, 
but the existence in the parent of power to 
direct or control the affairs of its subsidiary. 
Thus, a holding company may comply with 
§ 11 by releasing control of its subsidiaries 
and assuming the status of a true invest- 
ment company. 


HE Chairman cited the views of 

Commissioner Eicher of the SEC 
when he was a member of the House 
Committee on Interstate and Foreign 
Commerce, considering the holding com- 
pany legislation. These were to the ef- 
fect that any holding company system 
could maintain intact its existing corpo- 
rate structure if it could satisfy the SEC 
that it had ceased to exercise any con- 
trolling influence over the “management 
and policies,” and had become “simply 
a passive investment company.” 

This could be done, added the chair- 
man, by “enfranchisement of the bond- 
holders and preferred stockholders of 
the operating companies; by voiding of 
a portion of the voting rights on the se- 
curities held by the holding company, or 
by any other method which would clearly 
insulate the parent from the power of 
control.” 

For many holding companies, the 
simplest method of accomplishing this 
transformation would be to give inde- 
pendent holders of operating securities 
power to elect directors in such a man- 
ner and to such an extent as to divest the 
holding company from practical control 
over operating management. Again, 
Chairman Frank believes that the great 


MAY 9, 1940 


mass of utility investors would un- 
doubtedly benefit by the enfranchise- 
ment of senior security holders, who 
usually have a more substantial stake in 
the operating enterprise than the hold- 
ing company. There is no reason, he 
says, “to believe that holding companies 
will suffer unfairly from their loss of 
control.” 

Once holding company control has 
thus been replaced by local control, he 
thinks there is a genuine possibility of 
advantageous distribution of sizeable 
blocks of junior securities of operating 
companies to substantial investors who 
would welcome the opportunity of be- 
ing able once again to look after their 
own investments. 

Chairman Frank is not alarmed by 
the fear that such divorce would operate 
to deprive subsidiary utility companies 
of servicing benefits not otherwise ob- 
tainable. First of all, he thinks that this 
factor has been exaggerated and that lo- 
cal management can get along perfectly 
well and even make use of mutual serv- 
icing relationships. 


| goannas C. W. Kellogg of the Edi- 
son Electric Institute, in an address 
before the Pennsylvania Chamber of 
Commerce in Hershey, Pa., April 10th, 
examined the interesting question of 
whether there is any absolute repugnance 
between “diversity” of utility invest- 
ments through common holding com- 
pany control and “integration” as re- 
quired by § 11 of the Holding Company 
Act. On the surface, these respective 
terms might suggest trends in opposite 
directions. 

To attain absolute diversity of invest- 
ment, the risk is spread over wide geo- 
graphic areas, whereas the theory of the 
Holding Company Act would seem to re- 
quire holding companies to concentrate 
and otherwise curtail their properties to 
the point of regional or codrdinated local 
holdings. Nevertheless, Mr. Kellogg be- 
lieved that “general experience is to the 
effect that each operates relatively inde- 
pendently of the other.” He stated: 

The word “diversity” expresses the 
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thought contained, in the old adage about 
“not having all your eggs in one basket.” 
The very fact that there is such an adage 
shows that the appreciation of the value of 
the principle of diversification is as old as 
human experience. In our modern business 
world the almost endless diversification of 
holdings by investment companies, the well- 
established practice of life insurance com- 
panies to spread their funds not only among 
a variety of investment channels, but 
throughout a wide geographic range, the 
familiar practice of fire and accident insur- 
ance companies to reinsure all individual 
risks over a given size—these and many 
similar methods in other lines of business 
are all designed to minimize individual risks 
by spreading them as widely as practicable 
over the general field of operations. ... 

Integration is also a valuable feature of 
business operation but its value in general 
depends upon principles which are entirely 
different from those on which the value of 
diversity rests. That is one reason, but not 
the only one, why the denial of value from 
diversity in glorifying integration, as is 
done in the Public Utility Holding Company 
Act, is illogical, since one does not exclude 
the other; they are not related in opposi- 
tion to one another, like cold to heat or night 
to day. 


Bee essential value of integration, he 


said, is the economies in unit costs 
arising from large-scale operation which 
might be unobtainable for small, isolated 
operations. With respect to the value of 
integration in certain businesses, there- 
fore, diversity enters as a factor to swell 
the economies of integration. In other 


words, diversity might be made more 
effective by integration, but the inherent 
value of diversity is independent of in- 
tegration. 

Mr. Kellogg referred to three main 
sources of integration economies: (1) 
The saving in charges on reserve capac- 
ity by two or more adjoining systems; 
(2) combining the output from intercon- 
nected operating plants; (3) savings re- 
sulting from the employment of load 
factor through diversity in the demand of 
integrated systems. 

He went on to analyze specific groups 
of utility properties which had demon- 
strated the value of diversity in stabiliz- 
ing the earnings of common ownership 
of individual companies spread apart as 
much as 2,000 miles. He said it was not 
necessary for all companies in an inte- 
grated system to be commonly owned in 
order to obtain the full benefits of inte- 
gration which arise from economic and 
engineering causes. 

Section 11 of the Holding Company 
Act, he felt, rests upon a double fallacy: 
(1) On the one hand, it purports to fos- 
ter through common ownership an in- 
tegration which not only has been in 
existence for many years, but has no 
reference to common ownership, and 
(2) it denies or destroys the value from 
diversity which does arise from common 
ownership. 





The Economics of Extending Gas Mains 


| aeronge every gas company in the 
older sections of the United States 
has experienced a migration during re- 
cent years from closely populated cities 
and towns to outlying sections where 
people may enjoy suburban life. How- 
ever, these same people, once used to the 
comforts of the city, do not want to re- 
linquish them. The extension of the 
wired services of electricity and the 
telephone can usually be arranged, for 
obvious reasons, more easily than the 
extension of services involving the con- 
struction of underground piping sys- 
tems, such as gas, water, and sewage. 
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Arthur Dixon, of the New Haven Gas 
Light Company, presented an interesting 
paper on how the gas companies get 
around this problem of extending serv- 
ice, before a recent meeting of the New 
England Gas Association at Providence, 
= A 

It appears that the gas companies have 
a threefold problem to work out: (1) 
They are confronted by a loss of revenue 
through the extension of lines into new 
and thinner areas; (2) they must for- 
mulate a policy whereby mains can be lo- 
cated so as to serve these areas at a min- 
imum loss; (3) should they postpone 
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service to the newly settled areas, com- 
petitive fuels move in and threaten to 
foreclose the territory against the time 
when the gas company may find ic more 
economically feasible to make the ex- 
tension. 


HE first attack on the problem is to 

have a utility personnel especially 
equipped to analyze the economics of 
new extension of mains. He summarized 
his company’s policy concretely as fol- 
lows: 


We consider the cost of every main on a 
4-inch basis. By experience it has been 
found that new mains can be run if they 
cost approximately four times the estimated 
annual revenue for the second year. Some- 
times a section under consideration is ex- 
ceptional, due to location, type of residences, 
or success of the men handling the develop- 
ment. These points are weighed carefully. 
If we find insufficient reasons for seeking 
this business, we ask for a guaranty. Under 
a guaranty all the gas used is paid for by 
the customers at our regular rate and the 
guarantor pays for the unused gas at ap- 
proximately one-fourth the regular rate. 

By studying our records we found that a 
fair average gas consumption for a family 
using a range to be 30 MCF per year at a 
cost of about $1.15 per MCF. Under this 
condition we would lay about 100 feet of 
main. But there are two other factors to 
consider if the house under consideration 
lies beyond this 100 feet: 

(1) We have water heaters, refrigerators, 
and house heaters to sell with a capable 
sales force to make contact with the owner 
in an effort to bring the gas load up to the 
required amount... . 

(2) We can investigate the possibilities 
of further development along the proposed 
main and base our figures on an estimate 
of future building. This not only gives us 
the opportunity of extending the main, but 
also many times furnishes us with prospects 
for future appliance sales. 


Mr. Dixon stressed the necessity of 
taking care to estimate prospective con- 
sumption as accurately as possible. He 
cited instances of how such estimates are 


bound to go awry, despite the most care- 
ful judgment. 


— of mains in new territory 
can sometimes be the basis for 
surprisingly profitable operation, if ad- 
vantage is taken of the opportunity for 
vigorous promotion of the service. Mr. 
Dixon recalled a typical instance: 


We were requested to lay a main into a 
wooded section under development to a 
house lying about 1,000 feet from our exist- 
ing main. Naturally, we were skeptical 
about ever getting sufficient financial returns 
to make such an extension economically 
possible. We asked for a guaranty on the 
consumption. Considerable discussion arose, 
and we suggested that gas be used to heat 
the house. The developers accepted our 
proposition, and the main was laid after we 
received an order for the heating plant and 
automatic water heater. As the house was 
being built, it was thought to use it for dis- 
play. We offered to advertise, promoting 
the gas appliances, and have salesmen on 
hand to demonstrate them. A furniture 
company supplied the necessary furniture 
and fittings, and the house was opened to 
the public. 

Although located 6 miles from New 
Haven, crowds inspected it. As a result it 
was sold in a short time. Suddenly build- 
ing activity started all around this house 
and it was found necessary to extend the 
main farther. Between September 1, 1935, 
and January 1, 1939, we had laid 4,046 feet 
of main supplying 26 houses... . 

To further the use of gas we have spon- 
sored two more model houses since the first 
went on display and were preparing plans 
for a fourth, but it was sold before it was 
finished. As the development stands today, 
we are still maintaining the same propor- 
tion of business, and there are about 45 
houses either occupied or in the course of 
construction. ... 


In conclusion, the speaker stressed the 
necessity, in view of the mobile popula- 
tion trend in the United States, for each 
company to establish a general policy 
whereby new territories can be opened 
up on a financial basis. This would in- 
clude vigorous promotion activity above 
noted. 





¢ toni gw of a constructive but none the less sharply critical 
nature has become more and more the keynote of the gas in- 
dustry’s leadership.” 


—EpitTorIAL STATEMENT, 
Gas magazine. 
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WHAT OTHERS THINK 
Edison the Man 


ARLY last month Metro-Goldwyn- 

Mayer released the second of the 
2-part motion picture biography of 
Thomas Edison, starring Spencer Tracy 
in the role of the great American in- 
ventor in his more mature years. (The 
first part, starring Mickey Rooney, re- 
leased earlier in the year, covered Edi- 
son’s boyhood and juvenile ages.) Rita 
Johnson, in the role of Mary Stilwell, 
Edison’s wife, appeared with adequate 
support in the subordinate roles. 

The following is a synopsis of the 
Spencer Tracy picture: 

In a replica of old Independence Hall, 
world-famous personalities have assem- 
bled to honor Thomas Edison, now 
eighty-two, at the Golden Jubilee of 
Light in 1929. While they wait in the 
banquet hall, a secretary searches for 
Edison and finds him giving an inter- 
view to a boy and a girl, high school 
reporters. Rushed to the banquet, Edison 
lets his thoughts wander to the past as 
men describe his achievements. 

In 1869, Edison is a young unknown 
telegrapher who comes to the Gold Indi- 
cator building in New York city to see 
a friend, Bunt Cavatt. The latter, a foot- 
loose telegrapher, takes Edison’s arrival 
as an opportunity to move on, leaving 
Edison to help Mr. Els, Bunt’s uncle 
and janitor in the building. Edison, 
penniless but rich in philosophy, helps 
clean the building, carrying on experi- 
ments in the basement toward an allur- 
ing goal—the invention of the electric 
light. 


E needs money to experiment and 

determines to talk Mr. Taggart, 
manager of the company, into inventing 
a new stock ticker. His efforts are fruit- 
less until, during a market crisis, the 
master transmitter breaks down and Edi- 
son repairs it quickly. Taggart offers 
him a job but Edison wants only a 
chance to talk business as his reward. 
General Powell, president of Western 
Union which owns the Gold Indicator, 
arrives opportunely and Edison tells them 
his hopes. Taggart would turn the fel- 
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low away curtly but Powell is impressed 
by Edison’s vision and enthusiasm. 

He sends Edison to the company’s 
shops at Newark, promising to buy any- 
thing practical the young man invents. 
There, Edison meets Mary Stilwell, who 
works at the Keystone Telegraph Key 
Company located above the workshop. 
He chooses a group of men to construct 
from his plans. When the ticker is fin- 
ished, Edison takes it to Powell and 
Taggart hoping to sell it for $2,000 and 
was astounded when he received $40,000. 

He and Mary are wed and, with the 
money, he builds his Menlo Park labora- 
tory and starts work on inventions with 
men who have joined him from the West- 
ern Union workshop. A daughter and a 
son are born to the Edisons and the years 
pass. Expenses far exceed returns from 
inventions and Edison is in pressing 
need of a loan from someone. 

Meanwhile, Bunt has returned and be- 
gins borrowing from Edison. Mr. Els 
shows up jobless, and Edison puts him 
to work. But the sheriff also arrives with 
notice of attachment from the machine 
company and Edison is desperately in 
need of cash. Failure now would throw 
his loyal men out of work. Action is 
needed and Els suggests Edison try to 
invent that electric light. The stimulus 
sets Edison to frantic work. Day and 
night he works in his laboratory until the 
men become worried over his health and 
mentality. Even Mary gets worried, but 
nothing can halt Edison. But experiment 
after experiment fails and Edison finally 
rushes to Powell, intending to offer him 
a partnership in return for a loan. He 
must keep the plant open, for the sake of 
his men and their families. 


ut Powell is dying. He tells Edison 

he has faith in that light but not to 
trust Taggart too much. Unwilling to 
worry Powell, Edison says his affairs are 
in good shape. He goes to Taggart to 
ask for $40,000 and receives an amazing 
reply. Taggart is willing to give Edison 
a hundred thousand, but he wants the 
right to tell Edison what to invent and 
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The Washington (D.C.) Post 


WHAT! ME APPEAR IN COURT! 


what not to work on. Angry, Edison 
stalks out. Powell dies, and help now is 
denied him. 

At the end of his resources, Edison 
raises enough to pay off his men in full 
and tells them there are no more jobs. 
He goes home to Mary discouraged ; she 
bolsters his spirits by telling him nothing 
matters so long as he keeps his dreams. 
Edison goes back to work the next morn- 
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ing and finds all the men on the job— 
willing to work without salary. Then, by 
chance, Edison discovers the principle of 
the talking machine and invents it in 
time to hold off the sheriff. He now be- 
comes a celebrity. 

The flamboyant Bunt brings on the 
next crisis when he undertakes to give 
reporters a story on Edison and brags 
that Edison has invented the electric 
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light. The story breaks big and causes 
gas stocks, in which Taggart is a heavy 
investor, to drop. Taggart tells his co- 
horts not to worry, that Edison has 
proved himself a fake. Scientists brand 
the inventor as a charlatan. 

Being discredited forces Edison into 
his work on that light with renewed ef- 
fort. He must find the proper filament 
and thousands of metals and alloys are 
tried. Finally, Edison hits upon the vac- 
uum which proves the right track for 
the globe if the proper filament is found. 
Nine thousand experiments fail to solve 
the puzzle. 

By chance, he gets the idea that thread 
covered with carbon might do the trick. 
To the joy of the entire plant, it is suc- 
cessful. On October 21, 1879, the new 
light has burned for forty hours. Edison 
goes after the franchise to light New 
York city. Taggart gets one alderman to 
argue against the franchise. Edison of- 
fers to put all wires underground, doing 


everything at his own expense, thereby 
gambling all of his resources. The alder- 
men vote the franchise and give him only 
six months in which to do the job. 


URMOUNTING numerous obstacles, 
Edison and his men near the dead- 
line. There is no dynamo large enough 
to light the district where electricity is 
being installed. Edison and his men work 
feverishly to design and build them in 
time. The morning of the final day, Sep- 
tember 4, 1882, arrives and the dynamos, 
completed, break down when one runs 
the other as a motor. The men, led by 
Edison, go to work. The governor shaft 
is altered in five hours and while Tag- 
gart is celebrating Edison’s failure, the 
lights come on. Edison has won. 

And that is the story Edison sees at 
eighty-two. Yet, he does not look back- 
ward—but ahead to a sort of Utopian 
world of the future, built by men with 
genius. 





Should the Fed 
Regulate 


Bde question whether the waterways 
and highways of the United States 
should have the same Federal regulation 
as the railroads was debated over the 
radio on the evening of March 11th by 
representatives of the three transporta- 
tion mediums and Senator Burton K. 
Wheeler of Montana, who with Repre- 
sentative Clarence Lea has introduced a 
bill to put waterways under the jurisdic- 
tion of the Interstate Commerce Com- 
mission. 

Senator Wheeler, the first speaker in 
this American Forum of the Air discus- 
sion over the Mutual Broadcasting Sys- 
tem, upheld government regulation of 
all forms of transport, with recognition 
of the inherent advantages of each type 
of carrier, and was supported by J. J. 
Pelley, president of the Association of 
American Railroads. 

William J. Driver, chairman of the 
National Rivers and Harbors Congress, 
and Chester Gray, director of the Na- 


eral Government 
Waterways? 


tional Highway Users Conference, took 
the contrary view. Mr. Gray thought it 
would be much better to relax regula- 
tion of the railroads than to “strait- 
jacket” all types of transport. 


rR. Wheeler, who is chairman of the 
Senate Interstate Commerce Com- 
mittee, said that low water rates had in- 
creased the profit of many great monop- 
olistic industries, but they had not passed 
on these economies to the farmer and 
the consumer. He continued: 

The water carriers who have and who are 
getting subsidies as well as huge loans from 
the government at very low rates of interest 
should be the last to complain about regu- 
lation. 

Water carrier lobbyists may be respon- 
sible for these pork-barrel appropriations, 
but the taxpayers bear the burden. 

Mr. Pelley said that the railroads were 
in financial difficulties because they had 
to meet all their own costs and pay taxes 
on their roadway and equipment while 
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the investment to build and maintain 
highway, waterway, and airway routes 
had come from the public treasury. 

He argued that the remedy was to 
treat all agencies of transport alike in 
matters of taxation, regulation, and 
public policy. 


N behalf of the waterways, Mr. 

Driver denied that the difference 
between water and rail freight rates was 
merely pocketed by the middle man. On 
the premise that the aggregate freight 
bill paid in the distribution of a com- 
modity both by rail and water was one 
of the elements of production, he con- 
tended that in so far as it was made less 
costly by water transportation the base 
price for the commodity all over the 
country was reduced, and this resulted 


in a uniform distribution of water trans. 
portation throughout the country. 

His argument was that the public got 
the benefit of the reductions made in 
competing forms of transportation by 
the construction of waterways, but that 
the waterway did not get the benefit of 
the traffic. 

Mr. Gray objected that 

. . . too much of this legislation is de- 

signed to put the different methods of 

transportation on an equality so that one 
can have no advantage over another. 

The people are gradually becoming 
aroused to the danger that no material bene- 
fits will be permitted them even though we 
have five methods of transportation in the 
nation. 

He concluded that there must be less 
rather than more regulation of the trans- 
portation machinery. 





Notes on Recent Publications 


Betrer YEAR FOR Worwp’s Larcest UTILITY. 
Business. March, 1940. 


GOVERNMENT AND Economic Lire. Develop- 
ment and Current Issues of American Pub- 
lic Policy. Volume I. By Leverett S. Lyon, 
Myron W. Watkins, and Victor Abramson. 
Published by The Brookings Institution. $3. 


Improve Your Business Letters. By Robert 
Latham. Bruce Humphries, Inc., 306 Stuart 
Street, Boston, Mass. Price $2. 188 pp. 


SuRVEY OF AMERICAN LISTED CoRPORATIONS. 
Volumes I and II. A Work Projects Ad- 
ministration study sponsored by the Securi- 
ties and Exchange Commission. 1940. Dis- 
tributed by the SEC. 

These volumes present information, by in- 
dustry groups, for companies having se- 
curities registered with the Securities and 
Exchange Commission at June 30, 1939. In 
addition to presenting figures for 1938, these 
reports supplement a number of separate 
reports in an earlier series published as the 
“Census of American Listed Corporations” 
which presented information on individual 
companies for the years 1934-1937. All 
utility companies are, of course, included. 

This project was begun in an attempt to 
make more accessible to the public the in- 
formation in the commission’s files, thus 
carrying out the policy of the Securities 
Exchange Act that reliable information con- 
cerning listed corporations be made readily 
available to the public. The present studies 
continue the attempt made in the earlier 


series of reports to bridge the gap between 
the valuable data available in the commis- 
sion’s files and the many potential users to 
whom the data would otherwise remain 
relatively unavailable. 

The survey as constituted includes about 
2,000 companies, which is somewhat more 
than 80 per cent of the 2,452 companies 
having securities listed and registered on 
national securities exchanges at June 30, 
1939, 

The survey includes only those com- 
panies which have securities listed and 
registered on national securities exchanges. 
Registration is not required of companies 
with exempt securities or securities ad- 
mitted to unlisted trading privileges or of 
companies with securities traded on exempt 
exchanges. Certain types of enterprises 
registering securities with the Securities 
and Exchange Commission but which were 
not covered are: Carriers reporting to the 
Interstate Commerce Commission and all 
other railroads; communication companies 
reporting to the Federal Communications 
Commission; insurance companies; banks 
and trust companies; bank holding com- 
panies ; bondholders’ protective committees; 
and foreign issuers other than Canadian 
and Cuban. 

Results of the study are summarized by 
industry groups to permit ready reference 
to that portion of the data in which an in- 
dividual is most interested, A list of the in- 
dustries into which registrants included in 
the survey have been grouped for summary 
purposes is given on the inside back cover. 
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The March of 
Events 


Seeks Boulder Dam Cash 


TY administration advised Congress on 
April 23rd that legislation to adjust the 
fnancial set-up of Boulder dam would meet 
with its approval if it were amended to re- 
quire, among other things, immediate liquida- 
tion of a large part of the government’s invest- 
ment in the undertaking. 

Secretary Ickes reported the administration’s 
views to the House Irrigation Committee. The 
other changes he asked were mostly minor. 
The bill was introduced by Representative 
Scrugham, Nevada Democrat. Ickes said: 

“I believe that the provisions of the pro- 
posed legislation are consistent with the statu- 
tory provisions governing other major multi- 
ple-purpose projects and that it provides for a 
desirable rearrangement of the rights and in- 
terests of the parties affected thereby.” 

The bill would completely revise the fiscal 

operation of the project in line with more re- 
cent government ventures in the power field. 
It would reduce the interest rate on the gov- 
ernment’s investment from 4 to 3 per cent, 
waive repayment of a $25,000,000 flood-control 
charge until other advances had been repaid, 
permit payment of $300,000 each annually to 
the states of Arizona and Nevada, and au- 
thorize establishment of a Colorado river de- 
velopment fund, into which $500,000 would be 
paid yearly. 
_ Advocates of the legislation have said that 
it would permit a lowering of power rates and 
promote friendliness among the seven states of 
the Colorado river basin. 

The plan, attributed to the President, con- 
templates the creation of the Boulder Canyon 
Project Finance Corporation, operating along 
the lines of the RFC. 


Senate Approves Dam 


T= Senate voted recently to authorize the 
- Clarks Hill dam on the Savannah river, 
estimated to cost $28,000,000. Proposed by 
Senator George, Democrat, Georgia, the au- 
thorization was written into an appropriation 
bill ~ civil functions of the War Depart- 
tment. 
_ The Clarks Hill amendment involved no 
immediate appropriation, but if later approved 
by the House it would make the project eli- 
gible for future appropriation. 

The dam is designed, for navigation im- 
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provement, flood control, and the generation 
of hydroelectric power. The project has been 
recommended by Army Engineers. 


State Boards Permitted to 
Intervene 


| Syringe -oshones by the Wisconsin Public Serv- 
ice Commission in five holding company 
integration proceedings under the “death sen- 
tence” of the Holding Company Act was per- 
mitted last month by the Securities and Ex- 
change Commission. In addition, the Penn- 
sylvania Public Utility Commission was al- 
lowed to intervene in the Electric Bond and, 
Share proceedings. 

These interventions came as the first indi- 
cation of the interest which state commissions 
may be expected to take in working out geo- 
graphical integration and corporate simplifica- 
tion of the major holding companies under 
the “death sentence.” 

The holding company proceedings in which 
the Wisconsin commission was permitted to 
intervene are those of Electric Bond and 
Share, the Middle West Corporation, Stand- 
ard Power & Light Corporation, the North 
American ‘Company, and the United Light and 
Power Company. 


Power Contract Approved 


HE Aluminum Company of America on 

April 16th ordered $2,843,750 of addi- 
tional government power to be used in its 
plant in Vancouver, Wash., in a 5-year term. 
Secretary Ickes approved a contract between 
the company and the Bonneville Administra- 
tion for a second block of 32,500 kilowatts of 
power produced by Federal dams on the Co- 
lumbia river. 

Last December the company entered a 20- 
year contract for 32,500 kilowatts and started 
construction of a $3,000,000 reduction plant 
in Vancouver to manufacture aluminum and 
aluminum alloys from native ores. It was the 
company’s first western venture. The new 
contract specified a price of $17.50 a kilowatt 


year. 

The Interior Department reported that the 
Aluminum Company officials requested the 
additional power in view of the unusual de- 
mand. for aluminum resulting from the situa- 
tion in Europe and the preparedness program 
in the United States. 
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SEC Investment Trust Bill 


a E. Traylor, president of Massa- 
chusetts Distributors, Inc., of Boston, 
last month told a Senate banking and currency 
subcommittee that the Wagner investment 
trust bill would place investment trust com- 
panies completely under the power of the 
SEC. Stating that the bill goes far beyond, 
anything needed to cure any existing abuses, 
Mr. Traylor said the measure would give 
“dangerously broad” discretionary powers 
and legislative authority to the SEC. 

If the bill is passed in its present form, Mr. 
Traylor said, “Congress will be giving the 
SEC carte blanche to regulate the investment 
trust companies in virtually any way it sees 
fit. It is difficult to see how anyone can suc- 
cessfully run a business subject to personal 
regulation dictated by a constantly changing 
commission personnel.” 

Mr. Traylor charged that the bill would sub- 
ject the investment trust business to “objec- 
tionable censorship, red tape, and bureaucratic 
control” and would discriminate against the 
business. He also criticized sections of the bill 
which would limit the size of investment trust 
companies, 


FPC Gas Orders 


. Federal Power Commission recently 
suspended an increase in rates contained 
in a proposed schedule for interchange of 
natural gas between the New York State 
Natural Gas Corporation and the Allegany 
Gas Company and ordered a public hearing to 
begin at Washington on July 8th. 

The proposed increase was from 40 cents 
to 45 cents for a thousand cubic feet and 
covered emergency supplies of natural gas 
which are interchanged between the two com- 
panies. Pipe lines of the Allegany and the 
New York companies cross at several points 
and both are engaged, in transporting and sell- 
ing at wholesale. The commission found that 
the higher rate may result in excessive rates 
or charges to Allegany. 

The effective dates of suspension of rates 
ordered by the FCC were: not exceeding five 
months from April 25th for the New York 
State Natural Gas and from April 11th for 
the Allegany Gas Company. 

Natural gas companies subject to its juris- 
diction are required by the Federal Power 
Commission to furnish data detailing their 
history, acquisitions of gas operating units or 
systems, their original cost, and other related 
information in Order No. 73, announced on 
April 15th, requiring submission of supple- 
mental data in connection with Gas Plant In- 
struction 2-D of the commission’s uniform 
system of accounts under the Natural Gas 
Act. 

Statements to be furnished, cover nine dif- 
ferent factors in gas plant accounts, includ- 
ing: Origin and development of each com- 


pany, including consolidations and mergers; 
original cost as of the date of each acquis. 
tion and book entries relative to the same; 
amount determined by appraisals in gas plant 
accounts in lieu of cost; statement showing in 
detail gas plant as classified in the books of 
account immediately prior to reclassification; 
statement showing gas plant as of January |, 
1940, classified as prescribed in the uniform 
system of accounts; details reflecting gas 
plant acquisition adjustments, and statistical 
information relative to production plants for 
both manufactured and natural gas, storage, 
transmission, distribution, and general plants, 


TVA Saves Public 


Bins Tennessee Valley Authority’s power 
rates are saving its 375,000 customers 
about $8,600,000 a year, former Senator James 
P. Pope of the TVA’s board of directors de- 
clared in an address before the Southern Con- 
ference for Human Welfare, which held a 3- 
day session in Chattanooga last month. 

Mrs. Franklin D. Roosevelt made an ad- 
dress and then participated in a panel discus- 
sion on the topic “Children in the South.” 

Mr. Pope said the $8,600,000 saving “is a 
contributor to human welfare in this part of 
the South of tremendous value.” 


Transportation Analysis Filed 


HE results of a 6-year study of the extent 

to which the Federal and local govern- 
ments subsidize various forms of transporta- 
tion in the United States, the first compre- 
hensive and scientific analysis of the question 
ever made, were published last month by 
Joseph B. Eastman, chairman of the Inter- 
state Commerce Commission, in his former 
capacity as Federal Codrdinator of Transpor- 
tation. 

‘Contradicting the contention of the rail- 
roads that their competitors on the highways 
have an undue advantage by virtue of the aids 
which the public freely provides, the report 
concluded that highway users as a class, have 
paid their way in taxes, at least since 1927. 

While Mr. Eastman ceased being Federal 
coérdinator in 1936, the project of “an im- 
partial and authoritative investigation” of the 
subsidy question which he started while serv- 
ing in that capacity was carried on in the inter- 
vening years by Dr. Charles S. Morgan, now 
assistant director of the ICC’s Bureau of 
Motor Carriers, who started the technical 
study of the subsidy problem as director of 
the codrdinator’s research department in 1933. 

The 4-volume study, entitled “Public Aids 
to Transportation,” goes far beyond the mere 
question of how much net aid each branch of 
transportation has received from the various 
tiers of government and goes into the ques- 
tion of the basic surplus of transportation 
facilities existing in the country and what to 
do about them. Since it estimated about $6,- 
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000,000,000 of further transportation invest- 
ments by 1950, the summary stressed the need 
for “deliberate” national planning. 

The report is expected to provide basic ma- 
terial for the work of Owen D. Young, re- 
tired chairman of the board of the General 


Electric Company, when he undertakes a co- 
ordinated study of the nation’s transportation 
problems as head, of a committee to be named, 
by President Roosevelt. The acceptance by 
Mr. Young of the committee leadership was 
announced at the White House last month. 


eB 
Alabama 


Municipal Workers under Civil 
Service 


ircuIT Judge Gardner F. Goodwyn on 
C April 12th ruled, in effect, that employees 
of the Bessemer electric distribution system 
come under the jurisdiction of the Jefferson 
County Civil Service Personnel Board. Judge 
Goodwyn’s decision in the “test” case was ex- 
pected to be appealed to the state supreme 
court, since the petition for declaratory judg- 
ment raised several points on which there was 
no prior ruling by the high court. 


Attorneys for both parties indicated when 
the petition was filed that an appeal would be 
taken regardless of how Judge Goodwyn 
ruled. Attorneys for the utilities board argued 
in the petition decided by Judge Goodwyn that 
employees of the electric distribution system, 
which distributes TVA current, should not be 
under civil service because receipts from the 
sale of power from which the workers are 
paid are handled separately from Bessemer 
revenue and never become a part of the city’s 
general fund. The system was made possible 
through Public Works Administration loans 
and grants. 


Arizona 


Oppose Utilities Bill 


HE Arizona Municipal League will main- 

tain a “hands off” policy in the proposed 
home tax exemption program and will oppose 
the bill to place municipal public utilities 
under control of the state corporation com- 
mission, the executive board decided at its 
closing session at Phoenix last month. 

The board, after discussing the home tax 
exemption proposal pro and con, voted unan- 
imously to take no part in the measure but 
to go to the state legislature for relief if the 
initiative is passed. Board members reaf- 
firmed opposition to the bill to place munic- 
ipal public utilities under control of the state 


corporation commission, known as house con- 
current resolution No. 13, adopted by the last 
legislature as a constitutional amendment to 
be voted upon at the general election. 

It was said league members would start 
immediate circulation of petitions for an 
initiative measure to be placed upon the bal- 
lot granting cities a share of the gas tax. The 
proposal would ask that cities receive 5 per 
cent of the state gas tax the first year, 10 per 
cent the second, and 15 per cent thereafter. 

Board members also adopted a resolution 
opposing the shift of the tax burden to cities, 
pointing out that in the last five years the 
ratio of all taxes paid by Arizona municipali- 
ties has jumped from 13 to 65 per cent. 


Arkansas 


Low Gas Rates Expected 


rosPpects for an early reduction of the 

Arkansas Louisiana Gas Company’s rates 
were heightened on April 11th as the state 
utilities commission recessed a formal hear- 
ing on the issue and, went into conference with 
company officials. Commission Chairman 
Thomas Fitzhugh announced the recess. The 
conference began immediately. 

The hearing was started March 26th after a 
5-year investigation of the company’s rates. 
Since that time only six days had been de- 
voted to the taking of testimony. There was 
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a 10-day recess shortly after proceedings were 


egun. 

Fitzhugh said lawyers for the company sug- 
gested, there might be a reconciliation of 
valuation and operating figures presented by 
p= Ata aed and the commission’s staff. He 
said: 

“If results can be obtained by the con- 
ference method equal to those which might be 
accomplished from a long hearing, the com- 
mission would, favor the former course. If 
an agreement could be reached in the public’s 
interest, we would be inclined to accept be- 
cause that would mean an immediate reduc- 
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tion of rates and eliminate any delay through 
court proceedings.” 

The Arkansas Louisiana, in a stipulation 
signed about a year ago, agreed that if its 
rates were ordered reduced $500,000 annually 
for residential customers, it would make an 
annual refund, in such amount for 1938 and 
1939, 


TVA Purchases Reported 


HE Arkansas Power & Light Company 
purchased 142,262,000 kilowatt hours of 
electricity from the Tennessee Valley Au- 
thority last year at a cost of $423,863.97, an- 
nual operations report of the company filed 


with the state utilities commission revealed 
recently. During the year the TVA purchased 
2,210,000 kilowatt hours from the utility com- 
pany for $10,687.30 under a contract which 
provided for power exchange at certain 
periods with no money involved. 

The report said the city of North Little 
Rock bought 9,216,000 kilowatt hours from 
the Arkansas Power & Light Company for 
$90,568.92, or 9.8 mills per kilowatt hour, 

Other wholesale sales reported included: 
Citizens Electric Company, Hot Springs, $38- 
570; Arkansas-Missouri Power Corporation, 
Blytheville, $213,751.50; West Memphis 
Power & Water Company, $12,305.31; Louisi- 
ana Power & Light Company, $10,085.27. 


California 


Ickes Hails Hetch Hetchy 
Decision 


ECRETARY of the Interior Harold L. Ickes on 

April 23rd assured the people of San Fran- 
cisco of his readiness to codperate in the con- 
sideration of new plans for the distribution of 
municipal electric power to consumers in place 
of the present sale by the Pacific Gas and Elec- 
tric Company, declared invalid by an opinion 
of the U. S. Supreme Court in the historic 
Hetch Hetchy Case. (See page 633.) 

Because of the importance of the issue, it is 
questionable whether San Francisco will at- 
tempt another referendum on a public power 
proposition at the November election. Instead, 
a special election may be called. The city had 
nearly a month as a matter of right to file a 
petition for rehearing before the mandate of 
the Supreme Court is returnable to the Fed- 
eral district court in San Francisco. There was 
a bare chance that further delay would carry 
the matter over to the October term. 

It is likely that the Federal district court 
will allow the city at least six months to make 
plans either for a municipal distribution sys- 
tem or an alternative source of electric sup- 


ply. Ickes said the city would double its in- 
come if Hetchy power was distributed through 
a publicly owned system. 


PG&E Buys from Edison 


HE Pacific Gas and Electric Company will 

buy 75,000 kilowatts a day more from 
Southern California Edison under a contract 
approved on April 12th by the state railroad 
commission. The contract involves only the 
years 1942 to 1944, inclusive. PG&E explained 
it was buying from Edison rather than build- 
ing its own new generating units, because it 
wanted to be in position to absorb the maxi- 
mum amount of power from the Central Val- 
ley project’s Shasta dam when it is completed 
in 1944, 

To meet the demands of the contract, Edi- 
son must build a second power line to Boulder 
dam and, contract with the government for 
building a third generator of 82,500-kilowatt 
capacity. PG&E will pay $1,663,000 a year for 
the guaranteed availability of 815,000,000 
kilowatt hours a year and pay 1.32 mills per 
kilowatt for energy actually delivered. The 
northern company now buys 75,000 kilowatts 
a day from Edison. 


Florida 


Gas Rate Cut Announced 


A NEw reduction in gas rates was recently 
announced by the Peoples Water & Gas 
Company, effective May Ist throughout their 
system. This was reported to be the eighth 
voluntary reduction the company has made 
within the past eight years and was said to 
represent a potential saving to customers in 


Miami Beach, Surfside, Fort Lauderdale, 
North Miami Beach, North Miami, Dania, 
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Hollywood, Hallandale, and Biscayne Park, 
of about $35,000 annually. 

C. D. Littlefield, general manager, said the 
reduction chiefly affected those using auto- 
matic gas water heaters. Littlefield said a 
substantial reduction to this class of customer 
is possible because an automatic water heater 
creates a steady demand throughout every 
day, as contrasted with the high demand, 
caused by gas ranges at meal times, only two 
or three times a day. This steady type of 
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load, he said, can be served much more eco- 
nomically than spasmodic heavy loads. 

A new rate “C” for customers already en- 
joying 100 per cent automatic water heating 
has been inaugurated, whereby they can save 


approximately 15 per cent on their monthly 
gas bills. Customers now using gas only for 
cooking and refrigeration may become eligi- 
ble for the new “C” rate by the installation of 
an automatic gas water heater. 


Illinois 


Consider Utilities Plan 


EMBERS Of the East St. Louis city council 
M were scheduled to meet with the state 
commerce commission at Springfield on May 
8th to discuss a proposal by the city to pur- 
chase gas, water, and, electric utilities. The 
council passed a resolution April 3rd, asking 


the state commission to place a valuation on 
the utilities. 

Mayor John T. Connors expressed the 
opinion that rates charged by the three com- 
panies—Illinois Iowa Power Company, East 
St. Louis & Interurban Water Company, and 
the Union Electric Company of IIlinois— 
could be reduced through city ownership. 


lowa 


Right to Build Dam Refused 


TT state executive council on April 17th 
denied the application of the first Iowa 
Hydro Electric Codperative of Muscatine to 
build a large dam across the Cedar river near 
the town of Moscow in Cedar county. The 
codperative’s proposal involved the erection 
of an earthen dam with a concrete top slab. 
The dam would, have been 35 feet high and 
9570 feet long and would develop 20,000 
horsepower. 

The application was first presented to the 
executive council August 21, 1939. The coun- 
cil held the public hearing on the proposal on 
February 5, 1940, at which numerous propo- 
nents and opponents presented arguments for 
and against the dam. 

The matter had come before the executive 
council because of a state law requiring that 
body’s approval before any such streams such 
as the Cedar river can be dammed. The coun- 
cil’s refusal to approve the project was 
grounded on the fact that the codperative had 
not obtained, permission of the state highway 
commission as required by law. It also felt 
the codperative had failed to make an ade- 
quate showing of financial responsibility. 


Franchise Ballot Ordered 


8 grog Judge T. H. Goheen on April 
11th ordered Mayor J. F. Walter to set 
a date for a special election to determine 
whether the Interstate Power Company’s 
franchise at McGregor shall be continued. 

The writ was issued a few hours after the 
city council had opened bids for construction 
of a proposed $120,000 municipal light plant. 
As a result of the writ, the council will be un- 
able to award any contracts until after the 
election. 


Water Election 


| saps City’s city council last month resolved 
to hold, an election on May 7th for the 
purpose of determining whether or not the 
city should establish a municipal water sys- 
tem. 

The decision to hold the election came after 
a 3-hour session in which the council au- 
thorized Mayor Henry F. Willenbrock to sign 
a contract tendered by the Iowa Water Serv- 
ice Company, offering to transfer the present 
system of the company serving Iowa City for 
a price of $750,000 with bonds at 2% per cent. 


Kentucky 


Power Question to Voters 


T= Paducah city administration will place 
before the electorate in November the 
question of erecting a municipal power plant 
if the Kentucky Utilities Company refuses to 
sell its Paducah properties, Mayor Pierce E. 
Lackey stated recently following a conference 
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with City Manager James P. Smith and a 
Cincinnati consulting engineer. 

The city will give the power company a 
final chance to set a price on its Paducah plant 
and accept the city’s proposal to purchase the 
property, the mayor said. That information 
was contained in a letter mailed, last month 
to Robert M. Watt, Lexington, president of 
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the utility company, from the city manager’s 
office. Watt had previously said his concern 
would not sell the plant in Paducah unless 
forced to sell. 

The city has retained the engineering firm 
of Burns & McDonnell to make a survey to 
determine cost of building a competitive 
power plant. 


Approves Rate Reductions 


HE state public service commission on 

April 15th announced its final approval of 
rate reductions by the Kentucky-Tennessee 
Light & Power: Company which it estimated 
would mean about 6 per cent savings on resi- 
dential users’ bills, around 8 per cent to com- 
mercial users, and about 12 per cent to mu- 
nicipal street lighting users. 

Tentative approval of the reductions was 
given some time ago. They were effective on 
bills rendered after May Ist. The company, 
which has headquarters in Bowling Green, 


operates in a number of Kentucky towns, 

The commission on the same day also au- 
thorized the Union Light, Heat & Power 
Company of Covington to refinance a large 
amount of its obligations at a lower interest 
rate. The company was granted permission 
to issue as of April Ist, $4,000,000 in 43 per 
cent notes maturing in 1970, and to increase 
its capital stock from $5,000 to $30,000, both 
$100 par value per share. 

The Kentucky Court of Appeals on April 
16th took under advisement a plea from the 
Union Light, Heat & Power Company to re- 
consider its order for refunds to Covington 
gas consumers which the company’s counsel 
estimated would total “at least $300,000.” The 
court ordered the repayment February 23rd, 
upholding Kenton Circuit Court’s decision 
that Covington’s rate contract, made in 1927 
and expiring in 1932, bound the company to 
give the people of Covington the same rates 
as the jointly owned Union Gas & Electric 
Company put in effect in adjacent Cincinnati. 


Louisiana 


Gas Savings Announced 


HE recently reduced gas rates affecting 

35 southwest Louisiana communities will 
result in a $109,000 yearly saving to the con- 
sumers, it was announced by E. M. Cannon, 
district manager. The purpose of the rate re- 
duction was to benefit the small and medium 
amount user of gas and to encourage the 
greater use of gas in the home and business, 
Mr. Cannon declared. 

The state public service commission in its 
order announcing the rate reduction said the 
new rate would reduce by 25 per cent the first 
block after the 200 cubic feet allowed for a 


minimum of $1 per month, in the case of resi- 
dential consumers. This first block consists 
of 2,800 cubic feet per month, the present rate 
for which is 10 cents per 100 cubic feet, and 
this, under the new rate, will be 7.5 cents per 
100 feet. That is to say, 2,800 cubic feet of 
gas which formerly cost $2.80, will, under the 
new rate, cost the consumer $2.10, a saving of 
70 cents per month, the order stated. 

An analysis of all residential natural gas 
consumers using more than 200 cubic feet per 
month disclosed the majority of them use 
from 1,500 to 5,000 cubic feet per month, and 
these customers would save from 14 per cent 
to 18.4 per cent under their bills. 


ye 
Michigan 


City Backs Gas Inquiry 


i iene opinion of city attorneys that Detroit 
gas rates “constitute a $1,500,000 a year 
holdup” was supported recently by members 
of the city council who officially went on 
record as favoring a U. S. Senate investiga- 
tion of natural gas distribution in the Middle 


West and, petitioning the Federal court of 
Wilmington, Del., to withhold action on the 
legal battle for control of the Texas-Detroit 
pipe line until that investigation can be com- 
pleted. 

The resolution was recommended to the 
council by James H. Lee, assistant corpora- 
tion counsel. 


Mississipp1 
to authorize the refunding of $2,000,000 in 
state bonds were passed on April 17th by the 


state senate. ; 
The levy will fall upon companies which 


Senate Enacts Compromise Tax 


oom finance measures to tax utili- 
ties one per cent of their receipts and 
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sell or operate electricity, water, gas, tele- 
phone and telegraph systems, oil and gas pipe 
lines, busses and trucks operating as common 
carriers, waterworks systems, street railways, 
and express companies. Chairman John Kyle 
of the senate finance committee estimated, the 
tax would return $400,000 in new revenue 
during the biennium. 

The tax measure, which was sent to the 
house, would impose a one per cent levy on 
the gross intrastate receipts of these corpo- 
rations in addition to other taxes. Corporation 
representatives had opposed it as “discrimi- 
natory” and “punitive” taxation. 

Dr. James C. Rice of Natchez offered an 
unsuccessful amendment to place the rate on 
electricity and gas companies at 10 per cent 
and upon telephone systems at 8 per cent. 
Rice, as in the past, insisted that these utilities 


charge “exorbitant” rates and that a study 
of Federal Communications Commission sta- 
tistics would prove they could stand such a 
tax. The senate had already passed a bill— 
which he himself predicted would be “scut- 
tled” in the house—which placed a 10 per 
cent tax on electric, water, and gas companies.: 

The state senate on April 12th received from 
the house a concurrent resolution memorial- 
izing Congress to appropriate sufficient funds 
to make possible furnishing of TVA electric 
power to Lauderdale, Clarke, and Wayne 
counties. The resolution, introduced by a 
group of east Mississippi legislators, pointed 
out that TVA has extended power lines to 
Kemper and Winston counties and that “the 
Mississippi Power Company has lines which 
can easily be connected with the transmission 
lines of the TVA at DeKalb.” 


Missouri 


Gas Hearings to Open 


LF pti on an appraisal of the St. Louis 
County Gas Company, to determine the 
fair valuation of the company’s property for 
rate-making purposes, will begin at Jefferson 
City on May 20th, Chairman J. D. James of 
the Missouri Public Service Commission an- 
nounced last month. 

Auditors and engineers of the state com- 
mission, which ordered the appraisal on its 
own motion, have been at work on the valua- 
tion for nearly two years. The reports of the 
commission staff on an audit and property 
inventory have not been completed, but will be 
filed before the hearings open, according to re- 
cent statements. 

The company is a corporate affiliate of the 
Union Electric Company of Missouri, both 
being controlled by the North American Com- 
pany. 


Pays Tax under New Schedule 


IRST payment under a new schedule of 

license taxes for street cars and busses 
was made by the Public Service Company by 
check for $307,484 and received recently by 
the city of St. Louis. 

Of that amount, $239,084, covering a period 
from March 19, 1939, to last March 31st, was 
payment of the 2.9 per cent gross city rail 
revenue levy agreed on early last month when 
a revocable permit for use of the streets by 
street cars was issued by the board of public 
service. The amount was about the same as 
was paid under the franchise arrangement 
replaced by the permit. 

The remainder, or $68,400, was payment of 
a 2 per cent increase of a similar tax on 
busses, retroactive since the same date in 1939. 
An ordinance changing the rate from 3 to 5 
per cent was enacted last January 24th. 


Nebraska 


City Denied Review 


HE United States Supreme Court on 
A April 22nd denied the city of York a re- 
view of a decision by the eighth U. S. Circuit 
Court of Appeals which held, that the Iowa- 
Nebraska Light & Power Company had a 
perpetual franchise and could not be ousted 
trom the city. The city contended that the 
original franchise had been granted to the 
York Gas & Electric Light Company, which 
was a 50-year corporation, and that such 
franchise had expired. 
The court found, however, that the fran- 
chise made the grant to the corporation, its 
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successors, and assigns, thereby making it 
perpetual. 


Loup Power Sent Omaha 


yore from the Loup River Public Power 
District’s plant at Columbus was turned 
into the Nebraska Power Company’s Omaha 
system on April 16th. Completion of the 
Loup’s substation one and one-half miles 
south of the Omaha city limits and tests of 
equipment made previously were preliminary 
to the actual turning on of current. 

The contract between the power company 
and Loup district calls for delivery by the 
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district of 5,000 kilowatts of power after July 
Ist. During a brief trial period, however, only 
a small amount of power will come into 
Omaha from the Loup plants. This will be 
increased as the operations between the two 
systems are coordinated. 

By the terms of the mutual purchase agree- 
ment, Nebraska Power will take additional 


energy from the district as the needs of its 
customers increase and as such power can be 
supplied by the district. In addition, the 
power company’s steam plant in Omaha js 
made available to the public power district 
during off-peak hours to protect its system 
= water shortage or other failures, it was 
said. 


New York 


CIO Loses Election 


HE CIO has protested against the recent 
bargaining election held under NLRB aus- 
eo in New York city, in which Consolidated 
dison employees voted almost 2 to 1 in favor 
of an independent union and against a CIO 
union. The CIO wants the NLRB at Washing- 
ton to throw out the result on grounds of al- 
leged bias in the handling of the election by the 
regional director. 

In any event, the CIO takes the position 
that since it did manage to muster almost 10,- 
000 votes it should be recognized as the repre- 
sentative for that group and continue organi- 
zation within the Consolidated Edison system. 


It is likely, however, that the CIO would have 
claimed the right to exclusive bargaining rec- 
ognition if it had obtained a majority vote. 
Labor observers are inclined to the belief that 
the NLRB will certify the election. 

It thus seems that CIO has lost its first 
and perhaps decisive battle for bargaining 
supremacy in an important unit of the utility 
industry in the East. The victorious independ- 
ent union has already made demands on the 
Consolidated Edison system for wage adjust- 
ments amounting to more than $2,000,000 a 
year. The CIO defeat was noted as a trend 
toward intraindustrial unionism in utility lines, 
independent of any national affiliation. (See 
p. 603.) 


Ohio 


City to Sue Gas Expert 


EGAL action in either the common pleas 
court or the court of appeals, to collect 
$87,958 from J. Paul Blundon, special engi- 
neer employed, by the city in the long gas rate 
litigation, was authorized last month by the 
Columbus city council by unanimous vote. 
Whether City Attorney John L. Davies, who 
read a long written statement to the council 
defending Mr. Blundon, or someone else will 
bring the court action was not determined im- 
mediately by council. The city attorney indi- 


cated in his statement that he did not believe 
Mr. Blundon had overcharged the city. 

Pending outcome of the court action to re- 
cover the money from Mr. Blundon, no steps 
were taken by the council to break the con- 
tract with Mr. Blundon under which the city 
attorney is permitted to hire him. 

T. Blain Holloway, council’s special in- 
vestigator in the gas case, reported to council 
that Mr. Blundon had overcharged the city 
nearly $88,000 for services allegedly rendered 
by himself and his engineering aides in the gas 
case. 


Oklahoma 


Phillips Challenges Jurisdiction 


Ce Phillips, again challenging the 
United States District Court’s jurisdic- 
tion, last month filed in Tulsa Federal court 
his answer to the government suit to restrain 
him and others from interfering with con- 
struction of the Grand river dam. 

The governor asked, dismissal of a tempo- 
rary restraining order granted at Vinita in 
Federal court after he sent National guards- 
men to the PWA-financed dam in an effort 
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to prevent its closing. The order later was 
continued to May 6th, when a hearing on a 
temporary injunction would be held in Tulsa. 

In opposing continuance of the order, Ran- 
dell S. Cobb, an assistant state attorney gen- 
eral, argued the U. S. District Court is not 
empowered in such instance to restrain a state 
court. Phillips had obtained a state court 
order restricting construction of the dam be 
fore the counter Federal order against him 
was granted. He sought settlement by PWA 
of an $889,275 state claim. 
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Pennsylvania 


Drops Action to Bar Ruling 


HE injunction proceedings started against 

the state public utility commission by 
John J. Lipko, Wilkes-Barre, and the Penn- 
sylvania Utility Consumers Service, Inc., 
were withdrawn on April 19th, with the per- 
mission of President Judge Hargest, of the 
Dauphin County Court. 

Lipko heads also the Public Ownership 
League. Both associations recently criticized, 
the manner in which the commission handled 
the Pennsylvania Power & Light Company 
rate case, charging that in a shift of schedules, 
the rates were increased for a majority of 
consumers, instead of decreased. 

George A. Curtis, secretary of the Public 
Ownership League, said the petition of the 
Consumers Service Company was withdrawn 
to permit the commission to go ahead with its 
investigation “so confusion between the two 
organizations can be cleared up.” 


PUC Hails Victory 


HE Edison Light & Power Company of 

York spent more than $300,000 over a 4- 
year period to fight the state public utility 
commission’s rate case which culminated in a 
$435,000 annual decrease in company revenue, 
the PUC said recently. 

Of the money spent, $154,000 was paid in 
legal fees and expenses to nine different law 
firms which had a hand in the case ultimately 
won by the commission before the U. S. Su- 
preme Court. 

The high tribunal’s decision established the 
commission’s power to fix temporary rates, 
pending investigation to determine a perma- 
nent rate order, and was regarded by the com- 
mission as its greatest legal triumph since the 
present regulatory utility agency succeeded 
the old public service commission in 1937. 

The company serves 31,500 consumers in 
York county. 


South Carolina 


Senate Favors Co-op Plan 


HE state senate recently voted 25 to 12 in 

favor of a bill to order the Rural Elec- 
trification Authority to turn over its lines to 
county codperatives. The measure went to 
the house. 

The senate passed the rural electrification 
bill after rejecting an amendment by Quattle- 
baum of Horry to provide for elections by 
customers on authority lines before the lines 


could be transferred to codperatives. Also 
tabled was an amendment by Abrams of 
Newberry to prohibit any transfer in any 
county in which the state rural electrification 
- oli had a minimum of 200 miles of 
ine. 

Soon after debate started the senate re- 
jected the motion of Pruitt of Anderson for 
a special committee of three senators to re- 
vamp the bill so that it would be acceptable to 
both sides. 


Tennessee 


Assails Municipal Plants 


0 Frank Porter, of Columbia, chairman of 

the Tennessee Rural Electrification Au- 
thority, recently stated that the rural people 
are having somewhat the same difficulties 
with some of the municipally owned power 
plants that they encountered with the old 
power companies. 

Porter’s statement was made at a meeting 
of Federal and, state agency representatives, 
called by Mrs. Amy Brown Miles of Mem- 
phis, state director, office of government agen- 


cies, for the purpose of discussing the various, 


services and plans for codperation in the state. 


Seventy-five representatives of these various 


agencies attended the meeting. 
Elaborating upon his statement, Porter said 
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that the municipally owned plants apparently 
do not want to reach out into the rural areas 
which are in need of the benefits from such 
service. He contrasted the attitude of the 
municipally owned plants with that of the 
telephone companies which recently an- 
nounced plans for extension of their lines to 
rural areas. He said that the telephone com- 
panies were cooperating with farm bureaus 
in the movement, and expressed the belief 
that the power companies would, have a better 
standing with consumers generally if they 
adopted a similar policy. 

Porter excepted from the list of munici- 
pally owned power plants the Chattanooga 
Power Board, which he said was cooperating 
with the rural areas in an effort to provide 
adequate service. 
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Texas 


Gas Bonds Voted 


A REVENUE bond issue of $150,000 proposed 
for the erection of a municipal natural 
gas distribution system in Nacogdoches was 
approved in a spirited election last month. 
i vote favoring the bond issue was 369 to 

i. 

Next step in the move which began last 
summer to give Nacogdoches a city-owned 
gas plant will be to receive approval of the 
bonds and then offer them for sale. A. T. 
Mast, president of the Natural Gas Distribut- 
ing Corporation with headquarters in Nacog- 
doches, proposes to sell the city gas from a 
field near Joaquin, 50 miles north of the city. 


Elephant Butte Power in Texas 


ge oemag power from the Elephant Butte 
dam in New Mexico is expected to be 
made available for distribution to the farms 
and homes in the Rio Grande project area 


and to the city of El Paso before the end of 
the year. This announcement was made by 
the Secretary of the Interior with the award- 
ing of a contract to the Aluminum Company 
of America for the purchase of an aluminum 
conductor and accessories for the 62-mile 
transmission line from the Elephant Butte 
dam to Las Cruces, N. M. 

The power plant at Elephant Butte dam 
will have a total installed, capacity of 27,000 
kilovolt-amperes consisting of three 9,000 
KV-A units with an average annual salable 
output of 80,000,000 kilowatt hours at the 
power plant. On the basis of recommenda- 
tions made by Secretary of the Interior 
Harold L. Ickes, that one-half of the energy 
be allocated to the state of New Mexico and 
one-half to the state of Texas, the Bureau of 
Reclamation has been proceeding with ne- 
gotiations for the sale of the electric energy. 

A contract for the purchase of the largest 
single block of power already has been exe- 
cuted with the El Paso Electric Company. 


Utah 


Power Unit Assists Budget 


T°? compensate for revenues lost in taxes 
paid by the Utah Power & Light Com- 
pany, the Provo department of utilities will 
budget to divert approximately $7,500 into 
Provo city and school district coffers during 
the first year of operation, J. Hamilton Cal- 
der, utilities board, chairman, reported re- 
cently. 

Of this amount it is planned to transfer $4,- 
000 to the city and $3,500 to the school dis- 
trict, Mr. Calder said. First, however, it 
would be necessary to determine the legality 
of diverting funds to the school district, he 
pointed out. 

During 1939 the power company paid in 
taxes to Provo city $4,019.64 and to the school 
district $3,497.25, he reported. It was indi- 


cated that since the power company would pay 
taxes up to April Ist, the city probably would 
divert but three-fourths of $7,500 during the 
calendar year 1940. 


Ruling Becomes Final 


O petition for rehearing having been pre- 

sented in the required 20-day period, 
the recent decision of the state supreme court 
holding that a power codperative financed by 
the Rural Electrification Administration is 
not subject to state control became final on 
April 17th. 

Consequently, the state public service com- 
mission vacated its original order by which 
it assumed jurisdiction over the Garkane 
Power Company and the Moon Lake Electric 
Company, both REA coGéperatives. 


Wyoming 


Rate Schedules Filed 


HE state public service commission recently 

announced the filing of reduced rate 
schedules by the Mountain Power Company 
in 28 Wyoming communities, with reductions 
varying from approximately 11 to approxi- 
mately 154 per cent, estimated to produce total 
annual savings to ratepayers of $115,000 per 
year. 
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These reductions were obtained by the con- 
ference method. They followed other reduc- 
tions from the same company during the past 
year of approximately $121,000, making total 
reductions of that company for the year of ap- 
ew $236,000, estimated on an annual 

asis. 

Negotiations with other utilities looking 
towards reductions were reported to be in prog- 
ress. 
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San Francisco Loses Hetch Hetchy Suit 


HE United States Supreme Court, in 
ye opinion by Justice Black (Justice 
McReynolds dissenting), held that San 
Francisco’s contract with the Pacific Gas 
and Electric Company for distribution 
of hydroelectric power from the city’s 
Hetch Hetchy project was in violation of 
the Federal Raker Act. The act, passed 
in 1913, gave the city the right to use 
certain national park and forest lands 
for the water supply and power project. 

The law contained a provision forbid- 
ding the city to sell or let to any corpora- 
tion or individual the right to sell or sub- 
let the water or electric energy from the 
project. The city had argued that its ar- 
rangement with the company was merely 
an agency agreement. Justice Black said 
in part: 

To limit the prohibitions of § 6 of the act 
narrowly to sales of power for resale with- 
out more, as the city asks, would permit eva- 
sion and frustration of the purpose of the 
lawmakers. Congress clearly intended to re- 


quire—as a condition of its grant—sale and 
distribution of Hetch Hetchy power exclu- 


sively by San Francisco and municipal agen- 
cies directly to consumers in the belief that 
consumers would thus be afforded power at 
cheap rates in competition with private 
power companies, particularly Pacific Gas 
and Electric Company. It is not the office 
of the courts to pass upon the justification 
for that belief or the efficacy of the measures 
chosen for putting it into effect. Selection 
of the emphatically expressed purpose em- 
bodied in this act was the appropriate busi- 
ness of the legislative body. 

The admitted facts shown by this record 
required the district court to find—as it did 
—that the city was violating § 6 in permitting 
sale and distribution of Hetch Hetchy power 
by the Pacific Gas and Electric Company. 
Now, as it has been doing since contracting 
with the city in 1925, the company sells and 
distributes that power. . . 


The opinion concluded that it was the 
intent of Congress to prevent Hetch 
Hetchy power from falling into the 
hands of a private utility distributor and 
to encourage San Francisco to engage 
in public distribution of such power in 
competition with private industry. 
United States v. San Francisco. 


e 
Sale of Stock to General Public Found to 
Be Necessary and Proper 


A DECLARATION by West Penn Power 
Company, a registered holding 
company and also a subsidiary of a 
registered holding company, with re- 
spect to the issue and sale of first mort- 
gage bonds and no par common stock 
was permitted by the Securities and Ex- 
change Commission to become effective. 
The proceeds are to be used for improve- 
ments, additions, and betterments. 

There was no doubt as to the need for 
the funds. New money could be raised by 
the issuance of first mortgage bonds, or 
preferred stock, or common stock, or by 
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a combination of two or three of these 
methods. 

The capitalization ratios showed a 
comparatively small common = stock 
equity. This was further aggravated by 
the presence of “inflationary items in the 
property and investment accounts.” Be- 
cause of this, and in view of the ability 
to sell junior securities, the commission 
thought that a financing program en- 
visaging the raising of all the new capital 
requirements through the sale of senior 
securities would fall short of the statu- 
tory requirements of § 7(d). 

MAY 9, 1940 





PUBLIC UTILITIES FORTNIGHTLY 


Under these circumstances as to the 
company’s proposal to raise slightly more 
than half of its immediate capital re- 
quirements through the issuance of com- 
mon stock, the commission made no 
adverse findings under § 7(d) of the 
Holding Company Act. The commission 
said in part: 

To the extent that funds needed for plant 
expansion are being raised by the sale of 
common stock, the purposes of Congress 
as set forth in the act are furthered, be- 
cause: First, the increase of the common 
stock “cushion” is beneficial to the public 
interest and to the interests of the holders 
of the company’s publicly held bonds and 
preferred stock, and, second, because the 
sale of stock rather than bonds, to pro- 
cure $4,000,000, will aid in the “economical 
and efficient operation” of the company’s 
business since it will avoid the rigidities 
resulting from adding to fixed charges 
interest on that sum, rigidities of a kind 
which, as the Interstate Commerce Com- 
mission has frequently noted, have contrib- 
uted largely to the present serious plight of 
the railroads. 


It seemed necessary to impose various 
conditions so as to put purchasers on no- 
tice of risks involved in the purchase of 
common stock. The commission men- 
tioned the fact that the corporation had 
not set up a reserve for depreciation 
based on estimated life of physical prop- 
erty, but had adopted a policy of main- 
taining plant and property in a state of 
operating efficiency, charging to operat- 
ing expenses the cost of ordinary current 
repairs, renewals, and alterations; but 
the company was making studies with 


reference to a depreciation policy in ac- 
cordance with the uniform system of ac- 
counts. It was noted that changes in 
depreciation practice, as well as possible 
rate changes in pending proceedings be- 
fore the Pennsylvania commission, might 
have some effect upon earnings. 

The company had first filed an appli- 
cation for exemption of the security is- 
sues under § 6(b) of the Holding Com- 
pany Act, but the commission held that 
it was unnecessary to decide whether the 
company was entitled to such exemption 
in view of its later declaration under § 7 
of the act. The commission’s staff had 
raised the question as to whether a regis- 
tered holding company could qualify for 
such exemption. Commissioner Healy, in 
a separate opinion, maintained that the 
securities should be exempted by virtue 
of the third sentence of § 6(b) of the 
act. He said: 

I am unable to agree with the contention 
that a subsidiary of a registered holding 
company which is itself not a registered 
holding company is entitled to the exemption 
granted by the third, sentence of § 6 (b), but 
that a subsidiary of a registered holding 
company which itself is a registered holding 
company is not so entitled. I believe that 
where the phrase “subsidiary company” is 
preceded by the adjective “any,” that an ex- 
emption is thereby granted to any company 
which is a subsidiary of a registered hold- 
ing company irrespective of whether such 
company is or is not itself a registered 
holding company. 


Re West Penn Power Co. (File No. 32- 
196, Release No. 2009). 


& 


Free Competition in Field of Broadcasting 


HE Supreme Court of the United 

States reversed a judgment of the 
court of appeals for the District of Co- 
lumbia setting aside, as arbitrary and 
capricious, the action of the Federal 
Communications Commission in grant- 
ing a permit for a radio station. Although 
the court recognized the right of a 
licensee to appeal from an order granting 
a license to a new station, it held that 
a license does not confer a property right 
protected from competition. 
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Resulting economic injury to a rival 
station is not, in and of itself and apart 
from considerations of public conveni- 
ence, interest, or necessity, an element the 
Federal Communications Commission 
must weigh and as to which it must make 
findings in passing on an application for 
a broadcasting license, the court said. 
The court explained: 

In contradistinction to communication by 


telephone and telegraph, which the Com- 
munications Act recognizes as a common 
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carrier activity and regulates accordingly 
in analogy to the regulation of rail and 
other carriers by the Interstate Commerce 
Commission, the act recognizes that broad- 
casters are not common carriers and are 
not to be dealt with as such. Thus the act 
recognizes that the field of broadcasting is 
one of free competition. The sections deal- 
ing with broadcasting demonstrate that Con- 
gress has not, in its regulatory scheme, aban- 
doned the principle of free competition, as 


it has done in the case of railroads, in 
respect of which regulation involves the 
suppression of wasteful practices due to 
competition, the regulation of rates and 
charges, and other measures which are un- 
necessary if free competition is to be per- 
mitted. 


Federal Communications Commission v. 
Sanders Brothers Radio Station, 60 S Ct 


693. 


4 


Sale of Interest in Gas Plant at Nominal 
Price Permitted So As to Save Service 


ASSACHUSETTS Utilities Associates 
was authorized by the Securities 
and Exchange Commission to sell its in- 
terest in Gardner Gas, Fuel & Light 
Company for the nominal sum of one 
dollar. MUA was also to cancel an in- 
debtedness owed by the utility company. 
After considering the value of the capi- 
tal stock on the basis of the company’s 
earning power, together with the liquida- 
tion value of the assets, the commission 
decided that the public interest required 
approval of the sale. 

A maximum liquidation value of 
about $15,000 was indicated, but the 
amount of actual realization value of 
the assets was highly uncertain. 

The commission stated : 


In any event, the adequacy of considera- 
tion for securities of a company being sold 
with the understanding that the operations 
of the company are to continue, cannot be 
determined solely upon the basis of the 
liquidation value of the company’s assets; 
the continuous downward trend in operat- 


ing revenues and the recurrent operating 
deficits of the company indicate that the 
securities of the company have no earning 
value. 

Further, the inadequacy of the considera- 
tion in light of the liquidation value of the 
company is not alone determinative of our 
approval; the effect of such liquidation 
upon the consumers must be considered. The 
result of the discontinuance of the com- 
pany’s operations would be to deprive some 
six hundred consumers of manufactured 
gas, and require their substituting bottled 
gas at a substantial installation cost and a 
higher rate, or to replace their gas appliances 
with electric appliances. 


The purchaser was of the opinion that 
he could make a livelihood from the 
operations of the company, and there 
was some basis to conclude that he might 
be able to do so for some time. This 
would avoid a complete discontinuance 
of gas service, and the interest of con- 
sumers would be preserved at least for 
the immediate future. Re New England 
Power Asso. (File No. 56-66, Release 
No. 1990). 


e 


Transit Company Allowed Return on 
Prudent Investment 


A RETURN of 8.16 per cent on intra- 
state operations of the Puget 
Sound Freight Line and its subsidiaries 
was held by the department of public 
service of Washington not to be unrea- 
sonable or unfair, in view of the com- 
petitive and hazardous nature of the boat 
freight transportation business. The 
commission applied the principles of a 


prudent investment rate base. After 
stating that courts have repeatedly held 
that regulatory bodies must consider 
factors of value in arriving at fair value 
for rate-making purposes, the commis- 
sion continued : 

These include cost of reproduction new, 


per cent condition of property, cost of re- 
production new less accrued depreciation, 
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historical or book cost, and estimated cost 
of construction. All of these factors have 
been considered by us in this case and we 
have come to the conclusion that the ad- 
justed book cost, the actual investment of 
the respondent utilities, if prudently made, 
should be the controlling factors in calcu- 
lating the fair value of these companies for 
rate-making purposes. This is fair and just 
to both the shipping public and to these car- 
riers, and is within the principles of a pru- 
dent investment rate base. 

The ton-mile basis for allocation of 
several items, although challenged by the 
company, was approved by the commis- 
sion. Various breakdowns on both the 
ton and the ton-mile basis showed but 
slight difference in the results obtained. 
Dock operating expenses were allocated 
by segregating various items of expense 
and allocating them on the base of reve- 
nues, tons, traffic expense, and general 
expense. 

Working capital and materials and 
supplies were allocated on a_ ton- 
mile basis, as were many other operating 
expenses, but operation loading and un- 
loading expense was allocated on a ton- 
hauled basis, crew’s wages partly on ton- 
hauled basis and partly on ton-mile 


basis, and other direct transportation ex- 
pense generally on a ton-mile basis. 

It was said that if the commission had 
found fair value to be cost of reproduc- 
tion new less accrued depreciation, the 
straight-line method of depreciation 
would have been adopted. Since the com- 
mission followed the prudent investment 
principle, the undepreciated historical or 
book cost was used as the basis of fair 
value, with sinking-fund depreciation at 
an interest rate of 4 per cent. 

The commission ruled that it had no 
jurisdiction over transportation rates on 
interstate commerce, and it allocated in- 
terstate and intrastate operations. No 
allocation was made, however, between 
the numerous routes, although there 
was disagreement as to whether the sys- 
tem should be considered as a whole. 
The commission said that in a previous 
decision concerning ferries on Puget 
Sound it had found that similar opera- 
tions must be considered as a whole, and 
it was constrained to find that the vari- 
ous routes constituted one system. Re 
Borderline Transportation Co. et al. 
(Cause No. 7121). 


e 


Virginia and Delaware Not Contiguous States under 
Exemption Clause of Holding Company Act 


AN application by the Eastern Shore 
Public Service Company for ex- 
emption as a holding company, under 
§ 3(a) (2) of the Holding Company Act, 
was denied by the Securities and Ex- 
change Commission on the ground that 
the corporation is not predominantly a 
public utility company whose operations 
as such do not extend beyond the state 
in which it is organized and states con- 
tiguous thereto. The commission pointed 
out that even if the applicant were pre- 
dominantly a public utility company 
within the meaning of the act, it would 
not be entitled to an exemption for its 
operations would extend beyond the 
state in which it is organized and states 
contiguous thereto. The commission ob- 
served that Virginia and Delaware are 
separated at the nearest point by a strip 
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of land approximately 30 to 35 miles in 
width. 

The applicant is a Delaware corpora- 
tion and owns and operates utility assets 
in that state. In addition it controls a 
number of utility companies in Maryland 
and Virginia. The commission said: 


Even if we assumed that applicant and its 
subsidiaries formed a single operating unit, 
we would nevertheless be constrained to 
deny the application upon the ground that 
Delaware, the state in which applicant op- 
erates, is not, within the meaning of the 
act, “contiguous” to Virginia, the state in 
which one of its subsidiaries operates, An 
examination of the authorities reveals that 

“contiguous” has a primary meaning of ac- 
tual contact, and a secondary meaning of 
near. In United States v. Hunter (USCCA 
1936) 80 F(2d) 968, 969, the court stated: 

“Etymologically and generally, contiguous 
means touching together, in. contact with. 
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An examination of the cases collected in 
Words and Phrases shows that this meaning 
is generally applied by the courts, but a 
looser meaning has been given where the 
legislative or contractual intent so requires. 
The term ‘foreign contiguous territory’ has 
appeared in our immigration laws at least 


since 1882, Supp. Rev. Stats. Chap. 374, 8 
USCA §§ 145, 216, and we are informed it 
has always been construed in the strict sense 
as referring only to Mexico and Canada.” 


Re Eastern Shore Public Service Co. 
(File No. 31-221, Release No. 1973). 


e 


Supreme Court Refuses to Review Illinois 
Gas Rate Case 


HE United States Supreme Court 

dismissed, for lack of a substantial 
Federal question, an appeal from the 
supreme court of the state of Illinois in 
the Chicago gas rate case. The Illinois 
commission had denied a rate increase 
and this decision had been sustained by 
the state supreme court. 

The Peoples Gas Light & Coke 
Company had requested authority to in- 
crease its rates by approximately 3 per 
cent to meet the burden of a state tax 
of 3 per cent imposed upon gross revenue 
of utility companies operating in the 
state. The company had applied for a 


rate increase approximately equivalent 
to the gross revenue tax on the ground 
that continuance of the old rate confis- 
cated its property to the extent of $7,000 
a day. 

This increase was denied by the 
commission. On appeal the state circuit 
court found that the old rates were con- 
fiscatory and enjoined their continued 
enforcement, but the highest court of the 
state subsequently overruled the circuit 
court and affirmed the position of the 
commerce commission. Peoples Gas 
Light & Coke Co. v. Hart et al. 60 S 
Ct 724. 


e 


Contract for Street Lighting Must be 
For Reasonable Period 


Kae question whether a contract by 
a city with an electric company for 
street lighting covers a period of time 
which is so long as to make it unreason- 
able is held by the supreme court of 
Washington to be a question properly 
presented to the court for decision. 
Whether assertions that the contract will 
run for too long a time or whether the 
city officials have a valid and sufficient 
reason for entering into such a contract 
despite pending opportunities to obtain 
electricity from public power develop- 
ments the court did not determine, but, 
in reversing a lower court judgment dis- 
missing an action to contest the validity 
of such a contract, the court held that 
this was a triable issue which should be 
met instead of being disposed of by 
demurrer, 

The Pacific Power & Light Company 
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had furnished service for several years 
in the city of Yakima. After its fran- 
chise expired a renewal had been re- 
jected by the voters for their approval. 
Since then the company has been operat- 
ing without a franchise. The city officials 
adopted a resolution to contract for 
street-lighting service during a period of 
ten years, giving the company the right to 
construct an overhead system for that 
purpose. Taxpayers attacking the con- 
tract urged that the city in the past had 
always been able to obtain street-lighting 
service without entering into a long-term 
contract and that with the completion of 
projects on the Columbia river at Bonne- 
ville and Coulee by the United States 
government cheap electrical power 
would be obtainable. 

Aside from the question of reasonable 
duration of the contract, questions were 
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presented as to the validity of the con- 
tract based upon the question whether 
it was a franchise for use of the streets 
and a contract which must be advertised. 
The court refused to sustain objections 
on these grounds. The court was of the 
opinion that a contract made with a 
municipality for the sale and delivery to 
it of light or power is not a franchise 
even though there is an implied grant of 
such use of the city streets as may nec- 
essarily be involved in the performance 
of the contract. 

Although the court agreed that a 
street-lighting contract of the kind in- 
volved constitutes a “purchase of prop- 


erty or material” within the meaning of 
statutory provisions as to competitive 
bidding, the court held that the for- 
mality of calling for bids under the cir- 
cumstances would have been a useless 
and futile thing, for there was no one 
else who could have submitted a bid at 
the time. 

It was said that a statute requiring 
municipal contracts to be awarded on 
competitive bidding does not apply where 
the contract is for the supply of a public 
utility to be furnished by a person hay- 
ing a monopoly. Washington Fruit & 
Produce Co. et al. v. City of Yakima 
et al. 100 P(2d) 8. 


e 


Other Important Rulings 


IrcuIT Judge George Thompson of 

St. Croix county, Wisconsin, held 
that the Rural Electrification Act does 
not prohibit any REA borrower from 
selling power to one to whom service 
from another source is merely available 
and who is not actually buying energy 
from such other source. It had been con- 
tended that authorization to loan Fed- 
eral funds to cooperatives and other 
agencies “for the purpose of furnishing 
electric energy to persons in rural areas 
who are not receiving central station 
service” operates as a direct prohibition 
against REA borrowers, making it illegal 
for them to serve to anvone from whom 
service may be available from a private 
power company. Wisconsin Hydro Elec- 
tric Co. v. St. Croix County Electric 
Codperative. 


The New York commission denied a 
petition by a transportation company for 
consent to acquire securities of a bus 
company whose stock was admittedly 
without value. It was suggested that a 
petition might be filed for consent to 
transfer of the franchises, works, and 
systems to the transit corporation upon 
a consideration commensurate with the 
value of the property ; or the transit cor- 


poration might, after demand, prosecute 
to judgment notes of the bus company 
which it held, and upon execution bid 
in the assets. Re Rochester Transit Corp. 


Where a railroad company sued to 
annul a commission order granting oper- 
ating authority to a motor carrier and 
the court dismissed the suit because dur- 
ing its pendency the commission had re- 
scinded its grant of authority, the Ne- 
vada Supreme Court held that the motor 
carrier had no right to appeal from the 
judgment of the court, since it was the 
action of the commission in rescinding 
its order rather than an action by the 
court which was detrimental to the in- 
terests of the motor carrier. Nevada- 
California Transportation Co. v. Tono- 
pah & Goldfield Railroad Co. 97 P(2d) 
433, 


The supreme court of Arizona held 
that the commission cannot authorize 
the discontinuance of utility service if 
it appears that upon the whole the loss 
of revenue to the company by a continu- 
ance of operation is less than would be 
the loss and inconvenience to the public 
by its cessation. Corporation Commis- 
sion v. Southern P. Co. 99P (2d) 702. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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RE INTERNATIONAL UTILITIES CORPORATION 


SECURITIES AND EXCHANGE COMMISSION 


Re International Utilities Corporation 


[File Nos. 51-28, 51-37, Release No. 1924.] 


Dividends, § 6 — Disapproval of payment — Holding company. 
An application by a registered holding company, pursuant to § 12(c) of 
the Holding Company Act, 15 USCA, § 79] and Rule U-12C-2 adopted 
thereunder, for approval of the declaration and payment out of capital or 
unearned surplus of a dividend on junior preferred stock, should be denied 
when income from a foreign subsidiary is jeopardized by foreign exchange 
restrictions, the dividend would of necessity be made out of future in- 
come, and such payment would tend to jeopardize the position of holders 
of prior preferred stock and deprive them of a part of the protection to 


which they are entitled. 


[February 9, 1940.] 


F peacrongeen for authority to declare and pay dividend on 
junior preferred stock; denied. 


APPEARANCES: Lewis N. Evans, 
of the Public Utilities Division of the 
Commission; Humes, Buck, Smith & 
Stowell, by Ralph P. Buell, for Inter- 
national Utilities Corporation. 


By the Commiss1on: Internation- 
al Utilities Corporation (“Interna- 
tional”), a Maryland corporation and 
a registered holding company, has 
filed applications pursuant to § 12 (c) 
of the Public Utility Holding Com- 
pany Act of 1935, 15 USCA, § 79] 
and Rule U-12C-2 adopted thereun- 
der, for approval of the declaration 
and payment out of capital or un- 
earned surplus of a regular quarterly 
dividend at the rate of 87} cents per 
share on the $3.50 prior preferred 
stock, payable February 1, 1940, and 
for approval of the payment of 433 
cents per share on the $1.75 preferred 
stock on account of accumulated un- 
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paid dividends aggregating $9.625 per 
share as of November 30, 1939. For 
purposes of the record, the two mat- 
ters have been consolidated. 

On January 30, 1940, we entered 
an order approving,} subject to cer- 
tain conditions, the payment of the 
dividend on the $3.50 prior preferred 
stock and reserving jurisdiction as to 
our approval of the proposed payment 
on the $1.75 preferred stock. Juris- 
diction was reserved in order that ad- 
ditional evidence might be offered 
with respect to the proposed payment. 
This has been done and a full record 
is now before us. 


Net Asset Coverage 


The $1.75 preferred stock, of which 
there are 66,652.56 shares outstand- 





1In Re International Utilities Corp. File 
Nos. 51-28, 51-37, Holding Company Act Re- 
lease No. 1910, Henderson, Commissioner, dis- 
senting. 
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ing, is junior to the $3.50 prior pre- 
ferred stock, of which there are 98,- 
969.95 shares outstanding. In our 
previous findings we discussed the net 
assets of International as stated on 
that company’s books and their rela- 
tion to the liquidating values of these 
preferred stocks and stated that these 
two stocks have a book net asset cov- 
erage of $5,397,286.54 in excess of 
their liquidating values. We are, 
however, reluctant to accept these 
book figures as the measure of the 
protective equity behind the preferred 
stock. International’s investments 
are principally in equity securities. 
Approximately two-thirds of Inter- 
national’s net assets are represented by 
its holdings, consisting mainly of 
common and preferred stocks, in two 
intermediate holding companies, Do- 
minion Gas and Electric Company 
(“Dominion”) and General Water 
Gas & Electric Company (“‘Gener- 
al”).2 Of these the former has a 
substantial amount of publicly held 
funded debt, and the latter has both 
bonds and preferred stock outstand- 
ing in the hands of the public. In 
turn, the assets of both Dominion and 
General consist principally of equity 
securities of operating subsidiaries, 
many of which also have funded debt 
outstanding and held outside of the 
system. 


Effect of Proposed Reorganization 


On previous occasions we have 
stressed the fact that International is 
in need of a thorough reorganization 
which would readjust the relative 
rights and voting power of the vari- 


ous classes of stock to positions re. 
flecting their present equities in the 
corporation and in accordance with 
the corporation’s earning power. Such 
a reorganization would place the com- 
pany in a position where it would no 
longer be necessary to pay dividends 
out of capital surplus. We have now 
learned that International’s board of 
directors has by resolution authorized 
the preparation and submission to this 
Commission of a plan of reorganiza- 
tion or corporate simplification. We 
have no knowledge as to the character 
of the proposed plan and nothing here- 
in is to be taken as an expression of 
opinion with respect to such a plan. 

It is obvious, however, that a com- 
prehensive valuation of Internation- 
al’s assets would be a condition pre- 
cedent to the formulation of a plan, 
and the record shows that a review of 
the assets is now being made. Until 
such a valuation has been completed 
and the results thereof made available 
to the Commission, any calculation, 
based on asset values as contrasted 
with book values, of the liquidating 
position of International’s securities 
would be inconclusive. 


Earnings of International 


Previous payments of dividends’ 
were sanctioned because, among other 
things, it appeared that International's 
current income was in excess of such 


payments. It is our opinion that to- 
tal dividend payments since December 
31, 1938, as of which date the earned 
surplus deficit first appeared in Inter- 
national’s accounts, should be kept 
within the limits of current income not 





299.9 per cent of the voting securities of 
Dominion, a Delaware corporation, and 75.9 
per cent of General, also a Delaware corpora- 
tion, are owned by International. 
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3In Re International Utilities Corp. (1939) 
File No. 51-20, Holding Company Act Re- 
leases Nos. 1643, 1753. Henderson, Commis- 
sioner, dissenting. 
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RE INTERNATIONAL UTILITIES CORPORATION 


only during a particular fiscal period 
but for the entire period within which 
dividends are paid out of capital sur- 
plus. The record shows that the man- 
agement of International agrees with 
this fundamental position. It fol- 
lows, therefore, that dividends on the 
$1.75 preferred stock, or junior pre- 
ferred, should be so limited as to leave 
a balance of current earnings, which, 
in the event that present estimates of 
future earnings should prove overop- 
timistic, would be available for dis- 
tribution to the $3.50 prior preferred 
stock. No dividend payment can be 
permitted if it will in any manner tend 
to jeopardize the rights of the senior 
preferred stock. 

International’s position with respect 
to accumulated earnings is far from 
satisfactory. Its earnings for the year 
1939 were only $37,731.98 in excess 
of dividends paid during the same pe- 
riod. Since the record indicates that 
International has not received any 
appreciable income so far in 1940 and 
will not receive any until March or 
April, it becomes necessary to draw 
on anticipated future earnings to the 


extent of $48,865.90 in order to have + 


sufficient earnings to cover the divi- 
dend on the $3.50 prior preferred 
stock, the payment of which we have 
approved. If, the payment on the 
$1.75 preferred stock were approved, 
the amount by which future earnings 
are anticipated is increased to $78,- 
026.15. 

International estimates that its net 
earnings for the year 1940 will be 
somewhat in excess of its 1939 earn- 


ings and will amount to $517,958. 
$276,164 or 40.2 per cent of the es- 
timated gross income is expected to 
come from Dominion,* and $229,430 
or 33.4 per cent from General. In 
view of the very nature of Interna- 
tional’s holdings in these two compa- 
nies which we have previously dis- 
cussed, it is apparent that any disloca- 
tion in the flow of income from the 
operating subsidiaries to the subhold- 
ing companies will have an immediate 
and serious effect on the earnings of 
International. 


Effect of Canadian Exchange Restric- 
tion 

In the case of Dominion there is 
one unusual factor present which 
must be considered with regard to its 
possible effect on that company’s earn- 
ings. Dominion’s operating subsidia- 
ries, from which it derives all of its 
revenues, are Canadian corporations 
and are all located in the Dominion of 
Canada. The Canadian government 
by order in council under authority of 
the War Measures Act has established 
the Foreign Exchange Control Board 
of Canada, which body has promul- 
gated regulations’ with respect to for- 
eign exchange. The avowed object of 
these regulations is to conserve for- 
eign exchange. 

Some of these apply specifically to 
the payment of interest or dividends 
by Canadian corporations to nonresi- 
dents. Any payment of interest, ex- 
cept on securities issued and offered 
for public subscription, or any divi- 
dend payment can be made only with 
the approval of the Foreign Exchange 





‘Includes $4,872 to be received directly 
from Northwestern Utilities Ltd., a subsidiary 
of Dominion. 


5 The regulations of the Foreign Exchange 
Control Board are published from time to 
time, as promulgated, in “The Canada Ga- 
zette,” published at Ottawa. 
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Control Board, after application made 
thirty days in advance. Such pay- 
ments can be made only out of cur- 
rent earnings as the same are defined 
and computed by the Board. In ad- 
dition, Canadian currency can only be 
converted into American dollars at a 
discount, which presently is approxi- 
mately 10 per cent. 

The effect of this situation upon 
Dominion is obvious. The exchange 
discount will in the future reduce its 
income by that amount. While, ac- 
cording to the record, no difficulties 
have so far been encountered in trans- 
ferring funds and the management of 
International regards the possibility 
of a diminution or stoppage of Do- 
minion’s income because of exchange 
restrictions as remote, we neverthe- 
less regard these restrictions as a pres- 
ent potential impediment to the un- 
diminished flow of income from the 
Canadian subsidiaries to Dominion 
and ultimately to International. 


Conclusions 


In view of the several uncertainties, 
discussed herein, confronting Interna- 
tional, in view of the fact that the pro- 
posed dividend payment on the $1.75 
preferred stock would of necessity be 
made out. of anticipated future in- 
come, and in view of the fact that 
such a payment would tend to jeop- 
ardize the position of the holders of 
$3.50 prior preferred stock and de- 
prive them of a part of the protection 
to which they are entitled, it is our 
opinion that the proposed payment of 
43% cents per share on the $1.75 pre- 
ferred stock is unwarranted and 
should not be approved. The appli- 
cation will be denied. 


An appropriate order will issue. 


By the Commission, Henderson, 
Commissioner, being absent and not 
participating herein. 





SECURITIES AND EXCHANGE COMMISSION 


Re Southeastern Electric & Gas Company 


[File No. 67-6, Release No. 1955.] 


Intercorporate relations, § 19 — Loan to subsidiary — Payment on guaranteed 


note. 


A registered holding company was permitted, pursuant to Rule U-12B-l, 
promulgated under § 12 of the Holding Company Act, 15 USCA, § 79. 
to advance to a subsidiary, on open account, funds required, together with 
other current funds, to pay interest on a note held by a bank and guaranteed 
by the registered holding company, where earnings of the subsidiary were 


insufficient to meet the payment. 


[February 29, 1940.] 
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RE SOUTHEASTERN ELECTRIC & GAS CO. 


| peeeagene pursuant to Rule U-12B-1 under § 12 of the 

Public Utility Holding Company Act of 1935 in regard 

to advance on open account by a registered holding company to a 
subsidiary; declaration permitted to become effective. 


APPEARANCES: Herbert D. Miller, 
of the Public Utilities Division of the 
Commission; Travis, Brownback & 
Paxson, by Francis J. Sypher, for 
Southeastern Electric and Gas Com- 


pany. 


By the Commission: Southeast- 
ern Electric and Gas Company, a 
registered holding company, has filed 
a declaration pursuant to Rule U- 
12B-1 promulgated under § 12 of the 
Public Utility Holding Company Act 
of 1935, 15 USCA, § 79]. The 
declaration is in regard to an advance 
on open account by Southeastern Elec- 
tric and Gas Company of $53,500 to 
Eastern Power Company, a registered 
holding company subsidiary of the 
declarant. The advance, on which no 
interest is to be paid, together with 
other current funds, is to be used by 
astern Power Company for the pur- 
pose of paying interest due March 1, 
1940, amounting to $83,750 on a 5 
per cent collateral note payable to the 
Chase National Bank of the city of 
New York, due September 1, 1945. 
The principal amount of said note is 
$3,350,000 and is guaranteed as to 
principal and interest by declarant. 

After appropriate notice a public 
hearing was duly held. The Commis- 


sion, on having examined the record, 
makes the following findings : 
Southeastern Electric and Gas Com- 
pany is the owner of all the outstand- 
ing securities of Eastern Power Com- 
pany, other than the note payable to 
the Chase National Bank. Eastern 
Power Company was incorporated in 
Delaware in July, 1935, by Associated 
Gas and Electric interests for the pur- 
pose of acquiring the ownership 
through purchase of the common 
stocks of Eastern Shore Public Serv- 
ice Company and Virginia Public 
Service Company from the Chase 
National Bank. In acquiring these 
securities, Eastern Power Company 
issued the 5 per cent note previously 
referred to. The stock so acquired 
was pledged by Eastern Power Com- 
pany as collateral security for the note. 
In addition, Southeastern Electric and 
Gas Company pledged as collateral 
security for its endorsement and guar- 
anty of the note $3,034,000 principal 
amount of Broad River Power Com- 
pany first and refunding 5 per cent 
bonds of 1954 (now South Carolina 
Electric & Gas Company) and §$1,- 
000,000 principal amount of Lexing- 
ton Water Power Company first 
mortgage 5 per cent bonds of 1968.? 
The issuers of both these securities 





1 Southeastern Electric and Gas Company is 
a subsidiary of General Gas and Electric Com- 
pany, which in turn is a subsidiary of Asso- 
ciated Gas and Electric Corporation, which 
in turn is a subsidiary of Associated Gas and 
Electric Company, all registered holding com- 
panies. 


2 All but $34,000 of the Broad River Power 


Company bonds and all of the Lexington Wa- 
ter Power Company bonds are owned by the 
Southeastern Investing Corporation, a wholly 
owned subsidiary of Southeastern Electric and 
Gas Company. These bonds were pledged by 
Southeastern Electric and Gas Company and 
subsequently sold to Southeastern Investing 
Corporation subject to the pledge agreement. 
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are subsidiaries of Southeastern Elec- 
tric and Gas Company. 

Eastern Power Company’s only 
source of income is from dividends on 
the common stock of its two subsidi- 
aries. Due to dividend restrictions, 
Virginia Public Service Company 
cannot pay dividends.® For the twelve 
months’ period ended December 31, 
1939, Eastern Shore Public Service 
Company paid common stock divi- 
dends to Eastern Power Company in 
the amount of $56,420. The annual 
interest requirement on Eastern 
Power Company’s note is $167,500, 
and the payment due March 1, 1940 
is $83,750. Declarant stated that 
during 1940 to date Eastern Power 
Company’s only cash receipt was a 
$30,333 dividend from Eastern Shore 
Public Service Company. This 
amount, with the $53,500 to be bor- 
rowed from Southeastern Electric and 
Gas Company, will be used to pay the 
interest of $83,750. 

In view of the earnings prospects 
of Eastern Power Company, it would 
seem that the declarant might be 
called on repeatedly to make advances 
similar to that proposed here, and 
since the declarant has guaranteed the 
principal of and interest on the Chase 
note, this would lead to wholly unsat- 
isfactory intercorporate complications. 
Declarant recognizes this situation and 
has decided to merge Eastern Power 
Company into itself. The necessary 
application to effect such merger has 
been filed with the Commission. No 
consideration has as yet been given to 
this application. 

Pursuant to paragraph (d) of Rule 


U-12B-1, we find that the proposed 
advance of cash on open account is in 
the interest of investors and does not 
adversely affect the public interest or 
the interest of consumers, and is not 
in circumvention of any provisions of 
the act, or rule or order of the Com- 
mission thereunder. Accordingly, our 
order permitting the declaration to be- 
come effective will issue, subject, how- 
ever, to the condition that the transac- 
tion set forth in the declaration, as 
amended, be carried out in all respects 
in accordance with and for the pur- 
poses represented by said amended 
declaration. 


By the Commission, Commissioner 
Henderson being absent. 


ORDER 


Southeastern Electric and Gas 
Company, a registered holding com- 
pany, having filed a declaration, and 
amendments thereto, pursuant to Rule 
U-12B-1 promulgated under § 12 
(b) of the Public Utility Holding 
Company Act of 1935 regarding an 
open account advance of $53,500 to 
Eastern Power Company, a registered 
holding company subsidiary of decla- 
rant ; 

A public hearing having been duly 
held after appropriate notice; the rec- 
ord in this matter having been exam- 
ined; and the Commission having 
made its findings herein ; 

It is ordered that such declaration 
be, and the same is, hereby permitted 
to become effective, subject, however, 
to the condition that the transaction 
set forth in the declaration, as amend- 





8 The board of directors has declared no 
dividends since October 31, 1938, and an or- 
der of this Commission approving the acquisi- 
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tion of securities (Release No. 1888) re- 
strains the payment of. dividends without the 
approval of this Commission. 
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ed, be carried out in all respects in ac- 
cordance with and for the purposes 


represented by said amended declara- 
tion. 
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Re Washington Gas Light Company 


[File No. 31-218, Release No. 1964.] 


Intercor porate relations, § 19.23 — Holding company exemption — Predominantly 


a public utility company. 


1. Among the important facts to be considered in determining whether a 
holding company is entitled to exemption from the Holding Company Act 
under § 3(a) (2), 15 USCA, § 79c, is the relative size of the subsidiaries 
and their business as compared with that of the applicant itself, p. 265. 


Intercorporate relations, § 19.23 — Holding company exemption — Predominantly 
a public utility company — Relative revenues and assets. 

2. A gas company organized and operating in the District of Columbia, 
owning all of the outstanding securities of subsidiary companies which are 
organized and operating in contiguous territory in the states of Maryland 
and Virginia, may be entitled to exemption under § 3(a) (2) of the Hold- 
ing Company Act as a company predominantly a public utility whose op- 
erations as such do not extend beyond the state in which it is organized 
and states contiguous thereto, even though assets, income, sales, and rev- 
enues of the subsidiaries amount to more than 10 per cent of the com- 
parable items of the holding company, p. 266. 


[February 29, 1940.] 


| eanage for exemption as a holding company from pro- 
visions of Public Utility Holding Company Act of 1935 
under § 3(a) (2); granted. 


APPEARANCES: J. Butler Walsh 
and Robert F. Krause, for the Public 
Utilities Division of the Securities 
and Exchange Commission; C. Oscar 
Berry, for Washington Gas Light 
Company. 


By the Commission: Washington 
Gas Light Company has filed an ap- 


plication for exemption as a holding 
company from the provisions of the 
Public Utility Holding Company Act 
of 1935 under § 3 (a) (2) of that 
act (15 USCA, § 79c).2 After ap- 
propriate public notice a hearing was 
held on this application at which no 
member of the public requested to be 
heard. Having considered the record 





_} Washington Gas Light Company was 
joined in the original application in this mat- 
ter by its subsidiary, the Georgetown Gas & 
Light Company, which sought a similar ex- 
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emption because of the ownership by the latter 
company of all of the voting stock of George- 
town Gas Light Company of Montgomery 
county, Maryland. In December, 1936, the 
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in this matter the Commission makes 
the findings contained herein. 

Section 3 (a) (2) of the Public 
Utility Holding Company Act of 1935 
(hereinafter sometimes referred to as 
the “‘act’’) provides as follows: 

“The Commission, by rules and 
regulations upon its own motion, or 
by order upon application, shall ex- 
empt any holding company, and every 
subsidiary company thereof as such, 
from any provision or provisions of 
this title, unless and except in so far as 
it finds the exemption detrimental to 
the public interest or the interest of in- 
vestors or consumers, if— 


(2) such holding company is pre- 
dominantly a public utility company 
whose operations as such do not ex- 
tend beyond the state in which it is or- 
ganized and states contiguous thereto ;” 


Washington Gas Light Company 
(hereinafter sometimes referred to as 
the “applicant”) is a corporation 
which was organized in the District 
of Columbia in 1848 under a special 
act of Congress. The principal place 
of business of the applicant is in 
Washington, D. C. The applicant and 
its subsidiary companies manufacture 
gas and distribute a mixture of manu- 
factured and natural gas within the 


metropolitan area of Washington, 
comprising the District of Columbia 
and contiguous territory in the states 
of Maryland and Virginia. The ap- 
plicant is presently not a subsidiary 
of any other company.* The appli- 
cant has the following subsidiary com- 
panies and is a holding company as 
defined by § 2 (a) (7) of the act 
(15 USCA, § 79b) because of its 
ownership of more than 10 per cent 
of the outstanding voting securities* 
of the first four companies which 
carry on operations as gas utility com- 
panies: Washington Gas Light Com- 
pany of Montgomery County, Mary- 
land; Rosslyn Gas Company; Wash- 
ington Suburban Gas Company; Al- 
exandria Gas Company; Prince 
George’s Gas Corporation. 
Washington Gas Light Company 
of Montgomery county, Maryland, is 
a Maryland corporation which distrib- 
utes and sells mixed gas in parts of 
Montgomery and Prince George's 
counties, Maryland, in territory con- 
tiguous to the District of Columbia 
which is supplied by the applicant, 
Washington Gas Light Company. All 
of the gas sold by this subsidiary is 
purchased from the applicant. 
Rosslyn Gas Company is a Virgin- 
ia corporation which distributes and 





Georgetown Gas Light Company was merged 
with Washington Gas Light Company and 
Georgetown Gas Light Company of Mont- 
gomery county, Maryland, was merged with 
Washington Gas Light Company of Mont- 
gomery county, Maryland. 

2 At the date of filing of the original applica- 
tion herein approximately 77 per cent of the 
voting securities of the applicant was owned 
by Washington and Suburban Companies, a 
registered holding company. In 1939 such se- 
curities of the applicant held by Washington 
and Suburban Companies, together with an 
additional 35,000 shares of common stock of 
the applicant which were acquired by Wash- 
ington and Suburban Companies in considera- 
tion for the sale by it of the securities and debt 
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of Alexandria Gas Company and Washington 
Suburban Gas Company to the applicant, were 
sold to underwriters for distribution to the 
public generally. For further details with re- 
spect to this transaction, see Re Washington 
Gas Light Co. and Washington and Suburban 
Companies (1939) Holding Company Act Re- 
lease No. 1670. 

8 Applicant owns all of the outstanding vot- 
ing securities of its five subsidiaries with the 
exception of Washington Gas Light Company 
of Montgomery county, Maryland, of which 
it owns 99.9 per cent or all of the voting se- 
curities with the exception of one share 0 
common stock which is held by a former of- 
ficer of the company and which the applicant 
has been unable to purchase. 
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sells mixed gas in parts of Arlington 
and Fairfax counties, Virginia, in a 
territory which is adjacent to the Dis- 
trict of Columbia. All of the gas sold 
by this subsidiary is purchased from 
the applicant. 

Washington Suburban Gas Com- 
pany is a Maryland corporation which 
supplies the city of Hyattsville, Mary- 
land, and vicinity with mixed gas. 
The territory supplied is also contigu- 
ous to the District of Columbia. This 
subsidiary produces its own manufac- 
tured gas and buys its requirements of 
natural gas from the applicant. 

Alexandria Gas Company is a Vir- 
ginia corporation which supplies the 
city of Alexandria, Virginia, with gas. 
The territory supplied is adjacent to 
the District of Columbia. This sub- 
sidiary has its own gas plant which 
supplies a portion of its requirements, 
the remainder being supplied by ap- 
plicant through the lines of Rosslyn 
Gas Company. 

Prince George’s Gas Corporation is 
a Maryland corporation which oper- 
ates a gas storage and compressor sta- 
tion located at Chillum, Prince 
George’s county, Maryland, which sta- 
tion is an integral part of the storage 
and distribution system of the appli- 
cant. No effort is made to operate 
this subsidiary at a profit and all of 
its charges and expenses are borne by 
the applicant. 

All of the subsidiaries of applicant 
are incorporated in the state in which 
they conduct their operations. Appli- 


cant and its subsidiaries operate sub- 
stantially as a single unit in metropoli- 
tan Washington which is comprised of 
the District of Columbia and adjacent 
territory in Maryland and Virginia. 
The executive officers of the applicant, 
in general, hold similar positions in 
each of its subsidiaries. All of the 
applicant’s directors are also directors 
of each of its subsidiaries. 

No securities of applicant’s subsid- 
iary companies are outstanding in the 
hands of the public* and the capital 
requirements of such subsidiary com- 
panies have been provided for by the 
parent company. It is stated to be the 
policy of the applicant to continue to 
supply such capital requirements. 

Before the applicant can be granted 
an exemption, we must find that it is 
predominantly a public utility com- 
pany whose operations as such do not 


extend beyond the state in which it 
is organized and the states contiguous 


thereto. Although the applicant is 
incorporated in the District of Colum- 
bia and its operations as a public util- 
ity company do not extend beyond the 
“state’® in which it is organized and 
states contiguous thereto, the question 
remains as to whether applicant is 
“predominantly a public utility com- 
pany.” 

[1] The act itself sets out no spe- 
cific test or standard for the interpre- 
tation of the word “predominantly.” 
We have, however, in several recent 
decisions,® been called upon to apply 
the tests and standards intended by § 3 





* As noted in footnote 3, supra, one share of 
the common stock of Washington Gas Light 
Company of Montgomery county, Maryland, 
is held outside the system. 

: 5Section 2(a) (24) of the act defines 
‘state” to mean any state of the United States 
or the District of Columbia. 

®See Re Eastern Minnesota Power Corp. 
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(1939) Holding Company Act Release No. 
1504 (28 PUR(NS) 196); Re Union Electric 
Co. of Missouri (1939) Holding Company 
Act Release No. 1621 (31 PUR(NS) 13); Re 
Monongahela West Penn Pub. Service Co. 
(1939) Holding Company Act Release No. 
1706; Re West Penn Power Co. (1939) Hold- 
ing Company Act Release No. 1779 (32 PUR 
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(a) (2) of the act. In view of the 
extended consideration given to the 
interpretation of the section in those 
decisions, further discussion would 
appear to be unnecessary. Those de- 
cisions indicate that among the impor- 
tant facts to be considered is the rela- 
tive size of the subsidiaries and their 
business as compared with that of the 
applicant itself. 

[2] Comparative statistics of the 
applicant and its subsidiaries’ of the 
type which we have examined in pre- 
vious similar cases may be summa- 
rized as follows: 


Gross operating revenues (eliminating inter- 


company sales) 
Gross fixed utility assets 
Net fixed utility assets 


Investments in and advances to utility subsid- 


iaries 
Net operating income 


Gas sold—M cu. ft. (excluding sales to subsid- 


iaries) 


the sales at retail by the subsidiary 
companies approximated 19 per cent 
of the consolidated gross operating 
revenue of the entire system.® It will 
be noted from the foregoing compara- 
tive statistics with respect to applicant 
and its subsidiaries that the percent- 
ages obtained are on the whole great- 
er than 10 per cent. However, an ex- 
amination of the cases in which we 
have recently denied applications un- 
der this section will indicate that the 
percentages obtained in similar com- 
parative statistics therein are substan- 
tially higher than those obtained in 


Per Cent 
Utility (Subsidiaries 
Applicant Subsidiaries to Applicant) 
$ 7,472,407 
32,730,533 
31,129,240 


$1,773,227 23.73 
5,960,680 18.21 
5,425,318 17.43 


15.40* 
294,758 16.40 


10,267,477 1,841,855 17.94 


* This percentage represents the proportion which applicant’s investment in utility subsid- 
iaries bears to the total of the applicant’s gross fixed utility assets and current assets. 


We have had occasion to grant ex- 
emption under § 3 (a) (2) at various 
times, but in most of the cases where 
exemptions were granted the percent- 
age of gross operating revenues of the 
subsidiaries of the respective appli- 
cants did not exceed 10 per cent. 
However, there is nothing in such de- 
cisions to indicate that 10 per cent 
should fix the upper level. In one 
case, Re Rockland Light & Power 
Co. (1936) 1 SEC 354, an exemption 


was granted under this section where 


the instant proceeding. It will also be 
noted that in the instant case all of the 
outstanding securities of the appli- 
cant’s subsidiary companies are owned 
by the parent. This was likewise true 
in the system under consideration in 
the Rockland Light & Power Com- 
pany Case, supra. 

In light of all of the foregoing con- 
siderations and facts, we find that the 
applicant is predominantly a_ public 
utility company whose operations as a 
public utility company do not extend 





(NS) 47); Re Potomac Edison Co. (1939) 
Holding Company Act Release No. 1789 (32 
PUR(NS) 56). 

7 All figures are for twelve months ended 
December 31, 1939, including for such period 
Alexandria Gas Company and Washington 
Suburban Gas Company, which companies did 
not actually become subsidiaries of applicant 
until August 8, 1939, 


8 In the instant case the gas operating reve- 
nues of the subsidiaries (eliminating intercom- 
pany sales) are 19.18 per cent of the consoli- 
dated gas operating revenues of the applicant 
and its subsidiaries (assuming Alexandria Gas 
Company and Washington Suburban Gas 
Company were subsidiaries of applicant 
throughcut 1939). 
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RE WASHINGTON GAS LIGHT CO. 


beyond the state in which it is organ- 
ized and states contiguous thereto. 

Section 3 (a) supra of the act di- 
rects us to grant an exemption from 
any provision or provisions of the act 
to a company falling within one or 
more of the classes therein described 
“unless and except in so far as it (the 
Commission) finds the exemption det- 
rimental to the public interest or the 
interest of investors or consumers.” 
The record discloses no formal or in- 
formal arrangements or agreements 
or course of conduct detrimental to 
the public interest or that of investors 
or consumers. Applicant does per- 
form accounting, engineering, and le- 
gal services for its subsidiary compa- 
nies, and, with certain minor excep- 
tions, the construction and mainte- 
nance work for the subsidiaries is 
done by the personnel of the parent 
company. Charges for all such serv- 
ices are at cost. We are of the opin- 
ion that there is nothing in such trans- 
actions between applicant and its sub- 
sidiary companies which makes it nec- 
essary for us to make findings that 
the exemption herein granted would 
be detrimental to the public interest 
or that of investors or consumers. As 
securities of the applicant are regis- 
tered on National Securities Exchang- 
es information concerning the affairs 
of the applicant comparable to that 
obtained through registration under 
the Public Utility Holding Company 
Act is available to the public. 

Of course, the fact that applicant 
is not obliged to register as a holding 
company will not relieve it and its sub- 
sidiary companies from any obliga- 
tions imposed upon them in any other 
capacity, such as that of an “affiliate” 
or a “person” as defined in the act. 
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The provisions of the act are suffi- 
cient to authorize the Commission to 
revoke or amend the order of exemp- 
tion in the event it finds that the cir- 
cumstances which gave rise to its is- 
suance no longer exist. 

The foregoing considerations lead 
us to the conclusion that it is unneces- 
sary for us to find that the exemption 
herein granted would be detrimental 
to the public interest or that of in- 
vestors or consumers. The order of 
the Commission will exempt the ap- 
plicant from all provisions of the act 
that would require its registration 
thereunder because of its control over 
its subsidiary public utility companies, 
Washington Gas Light Company of 
Montgomery county, Maryland, Ross- 
lyn Gas Company, Washington Sub- 
urban Gas Company, and Alexandria 
Gas Company. 

An appropriate order will issue. 


By the Commission, Commissioner 
Henderson being absent and not par- 
ticipating herein. 


ORDER 


Washington Gas Light Company 
having made application for exemp- 
tion from the provisions of the Pub- 
lic Utility Holding Company Act of 
1935 pursuant to § 3 (a) (2) thereof; 
a hearing having been held on said ap- 
plication after appropriate notice; the 
record in this matter having been duly 
considered and the Commission hav- 
ing made appropriate findings of fact ; 

It is ordered that Washington Gas 
Light Company supra be and it here- 
by is exempted from all those provi- 
sions of the Public Utility Holding 
Company Act of 1935 which require 
it to register under said act because 
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it owns, controls, or holds with power Montgomery county, Maryland, Ross- 
to vote, 10 per centum or more of the lyn Gas Company, Washington Sub- 
outstanding voting securities of urban Gas Company, and Alexandria 
Washington Gas Light Company of Gas Company. 
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Public Utility Commission 


John J. Lipko et al. 


[Complaint Docket No. 12804.] 


Commissions, § 41 — Jurisdiction — Persons not public utilities. 
1. The fact that persons are not public utilities is not determinative of 
Commission jurisdiction to investigate their statements and activities relat- 
ing to a proceeding pending before the Commission, p. 270. 


Commissions, § 43 — Power to investigate — Actions of parties. 
2. The Commission has power to investigate any material peculiarities in 
words or actions, of parties to proceedings before the Commission, which 
indicate a lack of good faith or an improper motive in the institution and 
conduct of such proceedings p. 270. 


Commissions, § 36 — Powers — Conduct of parties — Rules and regulations. 
3. The Commission has power to regulate the conduct, not only of attorneys, 
but also of parties, in proceedings before it, and the absence of specific 
rules and regulations does not preclude the Commission from exercising 
that power, p. 270. 


Commissions, § 36 — Investigation powers — Proceedings — Activities of per- 
sons not parties. 
4. The general power of the Commission to conduct hearings other than 
those specifically provided by the Public Utility Law may be exercised to 
inquire into the activities of any person or corporation which appear cal- 
culated to cheat public utility consumers of full benefit of the reparation 
provisions of the Public Utility Law, entrusted to the Commission for ad- 
ministration; and such power is properly invoked where a rate organiza- 
tion appears to have represented falsely that it could assist the public or the 
Commission in securing rate reductions and refunds, p. 275. 
Reparation, § 11 — Duties of Commission — Advice to public — Refund claims 
— Collection fees. 
5. The Commission may not rest quiescent and permit a proceeding pending 
before it to be used for the collection of money by those not morally en- 
titled thereto; and its duty is to advise the public that if reparations are 
due to consumers the Commission will order them paid in accordance with 
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law, and that it is not necessary for any consumer to divide with anyone 
else that which is legally due him, p. 276. 


Rates, § 1 — Activities of rate organization — Erroneous and misleading state- 


ments. 


Discussion of erroneous and misleading statements by a rate organization 
and its president with respect to prosecution of a rate proceeding and the 
securing of refunds for consumers, p. 271. 


[March 7, 1940.] 
E preecanenietiing upon Commission motion to ascertain character 
of activities and statements by an individual and a rate or- 


ganization so far as they relate to regulation of public utilities ; 
jurisdiction asserted. 


By the Commission: This matter 
is an investigation upon Commission 
motion for the purpose of ascertain- 
ing the character of the activities and 
statements of John J. Lipko and Penn- 
sylvania Utility Consumers Service, 
Inc., in so far as such activities and 
statements relate to the regulation of 
public utilities in the commonwealth 
of Pennsylvania. 


Respondents filed a motion to dis- 
miss on the ground that the Commis- 
sion lacked jurisdiction and, at the 
hearing held on October 31, 1939, 
counsel for respondents appeared 
specially and again moved to dismiss 
for lack of jurisdiction. Action on 
these motions was deferred, and tes- 
timony was taken for the sole purpose 
of placing of record such facts as 
would aid the Commission in deter- 
mining the question of jurisdiction. 
During the noon recess, a petition was 
presented by respondents to the 
Dauphin county court for an injunc- 
tion, which the court declined to grant 
until the Commission had first deter- 
mined the question of jurisdiction. 
Briefs have been filed by respondents 
and the matter is now before us for 
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determination of jurisdiction. The 
following facts appear from the rec- 
ord: 

John J. Lipko is president, a stock- 
holder, and one of the incorporators 
of Pennsylvania Utility Consumers 
Service, Inc. On May 7, 1935, Lipko 
and Pennsylvania Public Ownership 
League, an association of which Lip- 
ko was then executive director, filed 
with our predecessor, the Public 
Service Commission, a complaint al- 
leging that the rates charged by Penn- 
sylvania Power and Light Company 
for its electric service were excessive. 
This proceeding is captioned “John J. 
Lipko, director of Pennsylvania Pub- 
lic Ownership League, et al. v. Penn- 
sylvania Power and Light Company” 
and is docketed to our Complaint 
Docket No. 10731. 


Pennsylvania Utility Consumers 
Service, Inc., is a Pennsylvania cor- 
poration, chartered May 3, 1939, un- 
der the provisions of the Business 
Corporation Law, for the stated pur- 
pose of “aiding consumers in securing 
reductions in public utility rates and 
refunds from public utility compa- 
nies.” Under Lipko’s active direction 
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it has entered into agreements with 
numerous consumers in Pennsylvania 
Power and Light Company’s territory 
whereby, in consideration of the 
agreement of Pennsylvania Utility 
Consumers Service, Inc., to use its 
best efforts to secure reduction of util- 
ity rates, and to undertake the han- 
dling of complaints and the enforce- 
ment and collection of reparations 
from Pennsylvania Power and Light 
Company, the consumer employs and 
retains the corporation to represent 
him, and further agrees to pay the cor- 
poration an amount equal to 2 per cent 
of his annual electric bill and, in ad- 
dition, to pay the corporation 20 per 
cent of any overpayments or refunds 
secured by the corporation or received 
by the consumer from Pennsylvania 
Power and Light Company. 

[1-3] Respondents in their briefs 
point out that they are not public utili- 
ties, and it is contended for that rea- 
son that their statements and activi- 
ties cannot be investigated by this 
Commission. Apparently respondents 
are not public utilities, but this is not 
determinative of our jurisdiction here- 
in. We start with the plain proposi- 
tion that the instant proceeding does 
not concern itself with the statements 
and activities of Lipko and Pennsyl- 
vania Utility Consumers Service, Inc., 
generally, but only in so far as such 
statements and activities relate to a 
proceeding now pending before the 
Commission, namely, the proceeding 
at Complaint No. 10731. We are not 
at all doubtful of our right to investi- 
gate any material peculiarities in 
words or actions of parties to proceed- 
ings before us which indicate a lack 
of good faith or an improper motive 
32 PUR(NS) 


in the institution and conduct of such 
proceedings. 

The Public Utility Law in § 90 
(66 PS § 1341) provides, in part, as 
follows: “The Commission may 
make such regulations, not inconsist- 
ent with the law, as may be necessary 
or proper in the exercise of its powers 
or for the performance of its duties 
under this act.” 

In the case of Wilson v. Public 
Service Commission (1935) 40 Dau- 
phin County Rep. 1, the power of the 
Commission to inquire into and regu- 
late the conduct of attorneys before it 
was upheld. This power was predi- 
cated upon a provision of the Public 
Service Company Law, of which the 
quoted portion of § 901 of the Pub- 
lic Utility Law is a reénactment ip- 
sissima verba. President Judge Har- 
gest, in the course of his opinion in the 
Wilson Case, stated: 

“Article V, § 26 of the Public Serv- 
ice Company Law of July 26, 1913, 
P. L. 1374, 66 PS § 690, provides: 
‘The Commission may make such 
rules and regulations, not inconsistent 
with the law, as may be necessary or 
proper in the exercise of its powers or 
for the performance of its duties.’ 
This provision gives the Public Serv- 
ice Commission the right to make 
rules regulating the practice of attor- 
neys before it. We also hold that, 
even in the absence of statutory right, 
the Public Service Commission has 
the inherent right to regulate such 
practice. The Commission has made 
no such rules. Does the fact that 
there are no such rules prevent the 
Commission from disbarring an attor- 
ney? We think not. The power to 
make general rules under which to act 
necessarily includes the power to act 
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without rules in a particular case for 
the protection of both the Commis- 
sion and the public and to secure or- 
derly processes in the trial of cases 
before the Commission.” 

Also, in § 902 (66 PS § 1342) the 
Public Utility Law provides: 

“Commission to Enforce Act.—In 
addition to any powers hereinbefore 
expressly enumerated in this act, the 
Commission shall have full power and 
authority, and it shall be its duty, to 
enforce, execute, and carry out, by its 
regulations, orders, or otherwise, all 
and singular the provisions of this 
act, and the full intent thereof; and 
shall have the power to rescind or 
modify any such regulations or or- 
ders. The express enumeration of the 
powers of the Commission in this act 
shall not exclude any power which the 
Commission would otherwise have 
under any of the provisions of this 
act.” 

The power of the Commission to 
regulate the conduct of attorneys in 
cases before it is indispensable to the 
preservation of the dignity and integ- 
rity of the Commission’s administra- 
tive and quasi judicial processes. 
When abuses arise they must be ap- 
prehended, and those responsible for 
them must be prevented from further 
participation in Commission proceed- 
ings. We strongly feel that Com- 
mission power to regulate the conduct 
of parties in cases pending before it 
is no less necessary to the protection 
of Commission process from misuse 
and perversion. If a suspicion should 
arise, for example, that any person has 
instituted a proceeding before the 
Commission in bad faith, or for the 
sole purpose of realizing personal gain, 
the facts should be investigated with a 
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view to appropriate action either by 
dismissal of the proceeding or other- 
wise. 

It is our opinion that, under §§ 901 
and 902 of the Public Utility Law, 
the Commission has the power to reg- 
ulate the conduct, not only of attor- 
neys, but also of parties, in proceed- 
ings before it, and that the absence of 
specific rules and regulations does not 
preclude the Commission from exer- 
cising that power. For example, we 
could lawfully promulgate a regula- 
tion providing that a complainant, not 
a public utility, may be called upon by 
the Commission to explain any ques- 
tionable conduct on his part in connec- 
tion with a case which he has institut- 
ed and, further, that, in the event a 
proper explanation is not forthcom- 
ing, the proceeding shall be terminat- 
ed. The absence of such regulation 
does not prevent the Commission from 
pursuing such a course. We proceed 
with our consideration of the record 
in the light of these principles. 

Since it appears that John J. Lipko 
is a party to a proceeding before us, 
namely, C. 10731, we conclude that 
we have jurisdiction to inquire into 
his statements and activities in connec- 
tion therewith. A brief summary of 
those statements and activities will 
serve to elucidate the basis for the in- 
stant investigation. 

The statements were made in radio 
addresses delivered over Station 
WKBO, Harrisburg, by John J. Lipko 
as president, and in behalf of Penn- 
sylvania Utility Consumers Service, 
Inc., on September 7, 1939, Septem- 
ber 14, 1939, September 21, 1939, 
September 28, 1939, October 5, 1939, 
October 12, 1939, and October 19, 
1939, and in a letter addressed to 
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Frank A. Robbins, Jr., manager of 
the Bethlehem Steel Company plant at 
Steelton, under date of September 23, 
1939, and signed by Lipko as presi- 
dent of Pennsylvania Utility Consum- 
ers Service, Inc. They are to the ef- 
fect that, as a result of the efforts of 
Lipko and Pennsylvania Public Own- 
ership League in prosecuting a com- 
plaint against the rates of Pennsyl- 
vania Power and Light Company at 
C. 10731, the public is entitled to re- 
funds from that utility in the amount 
of some twenty million dollars; that 
consumers individually or in small 
groups would be unable, because of 
the great expense involved, to secure 
the refunds to which they might be 
entitled from Pennsylvania Power 
and Light Company, and that an or- 
ganization such as Pennsylvania Util- 
ity Consumers Service is necessary to 
enable the public to accomplish that 
purpose. Further statements are to 
the effect that Pennsylvania Utility 
Consumers Service, Inc., is an organi- 
zation equipped and qualified to assist 
the public in securing rate reductions 
and refunds, and that the statements 
which were made in behalf of Penn- 
sylvania Utility Consumers Service, 
Inc., regarding reparations from 
Pennsylvania Power and Light Com- 
pany, were based on the corporation’s 
independent study and research of the 
utility’s properties and affairs. 

These statements are clearly erro- 
neous and misleading. There is not 
the slightest foundation for any as- 
sertion that the public will be entitled 
to refunds by reason of the efforts of 
Lipko and Pennsylvania Public Own- 
ership League in respect to their com- 
plaint at C. 10731. The record in C. 
10731 was incorporated into the rec- 
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ord in the instant case and discloses 
that, although the complaint has been 
scheduled for hearing numerous times 
during the four and one-half years of 
its pendency, not a scrap of testimony 
was ever offered in support thereof by 
complainants or by anyone in their be- 
half. In fact, no one appeared in that 
proceeding at the scheduled hearings 
or advised the Commission of any rea- 
son why the complaint, after it had 
been instituted, was not being prose- 
cuted. It is important to recall in this 
connection that the rates of Pennsyl- 
vania Power and Light Company had 
been previously attacked some two 
years prior to the institution of C. 
10731 by a complaint filed March 17, 
1933, by Robert Pfeifle, mayor of the 
city of Bethlehem, at C. 9556. Sub- 
sequently, the Public Service Commis- 
sion, on August 1, 1935, instituted an 
inquiry and investigation on its own 
motion into those rates at C. 1086/7, 
and it is upon the testimony intro- 
duced in that case that this Commis- 
sion based its temporary rate order of 
December 5, 1938 (27 PUR(NS) 
174) reducing the revenues of Penn- 
sylvania Power and Light Company 
$2,600,000 annually. Lipko and 
Pennsylvania Public | Ownership 
League petitioned for leave to inter- 
vene in the Commission’s proceeding 
for the principal purpose of examining 
data which the Commission had pre- 
pared, but because all members of the 
public have access in every case to all 
Commission data after they are placed 
of record, this petition was refused. 
The proceeding at C. 10867 has been 
conducted solely by the Commission 
and it is therefore obvious that the 
Commission—not Lipko or his asso- 
ciates—is responsible for the progress 
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of the rate investigation of Pennsyl- 
vania Power and Light Company. 

The provisions of the Public Util- 
ity Law itself contradict Lipko’s state- 
ments that, because of the expense in- 
volved, the consumer is not in a posi- 
tion to secure redress for any proven 
excess collection by Pennsylvania 
Power and Light Company, or any 
other utility, without the formation of 
a large organization for that purpose. 
Section 313 (a) of that law (66 PS 
§ 1153) provides as follows: 

“If, in any proceeding involving 
rates, the Commission shall determine 
that any rate received by a public util- 
ity was unjust or unreasonable, or was 
in violation of any regulation or order 
of the Commission, or was in excess 
of the applicable rate contained in an 
existing and effective tariff of such 
public utility, the Commission shall 
have the power and authority to make 
an order requiring the public utility 
to refund the amount of any excess 
paid by any patron, in consequence of 
such unlawful collection, within two 
years prior to the date of the filing of 
the complaint, together with interest at 
the legal rate from the date of each 
such excessive payment. In making a 
determination under this section, the 
Commission need not find that the 
rate complained of was extortionate 
or oppressive. Any order of the Com- 
mission awarding a refund shall be 
made for and on behalf of all patrons 
subject to the same rate of the public 
utility. The Commission shall state 
in any refund order the exact amount 
to be paid, the reasonable time within 
which payment shall be made, and 
shall make findings upon pertinent 
questions of fact. An appeal may be 
taken to the superior court from any 
[18] 
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refund order, but if no such appeal is 
taken, the parties shall be bound by the 
findings and orders of the Commis- 
sion.” 

From the above-quoted language it 
is clearly apparent that the Commis- 
sion has both the power and the duty 
on its own initiative in every rate case 
fully to adjudicate the matter of re- 
funds. For the proper exercise of this 
power and performance of this duty 
the Commission is equipped with a 
large staff of technically trained rate 
experts and, in addition, possesses the 
power to inspect and examine all 
books, records, and papers of all 
Pennsylvania utilities, a power not 
conferred upon members of the public 
generally. These extensive resources 
of the Commission and its extraordi- 
nary powers are completely devoted to 
the use of all utility consumers in the 
matter of determining refunds with- 
out the need of any formal request on 
the part of the consumer, and irrespec- 
tive of any independent action taken 
by the consumer. While we desire to 
encourage participation in rate pro- 
ceedings by the public, and welcome 
assistance from any consumers or 
group of consumers interested there- 
in, we desire at the same time to give 
assurance that the matter of refunds 
is not one of purely private personal 
interest in which the consumer is left 
to his own devices, but is a matter of 
great public concern in which the 
Commission is specifically command- 
ed by the legislature to act in behalf 
of the consumer. 

The legislature has further recog- 
nized the public interest involved in 
the return of excess collections, in 
§ 313 (a) of the Public Utility Law 
which provides a procedure for ascer- 
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taining refunds much more advanta- 
geous to the consumer than that which 
obtained prior to the passage of that 
law. Under the provisions of the re- 
pealed Public Service Company Law 
the Commission, even though it had 
found rates to be unjust or unreason- 
able, was forced to proceed to a sepa- 
rate determination of whether those 
rates were also extortionate and op- 
pressive before refunds could be 
awarded. Under the present law, 
however, the Commission, upon a find- 
ing that rates are unjust or unreason- 
able, can award reparations without 
the necessity of a separate proceeding. 

Nothing in the record supports 
Lipko’s statements that Pennsylvania 
Utility Consumers Service, Inc., is 
capable of assisting the public or the 
Commission in securing rate reduc- 
tions and refunds or has in its posses- 
sion data independently secured which 
might support its refund claims made 
to the public. The corporation, as 
earlier stated, is not a party to any 
proceeding pending before the Com- 
mission, and Lipko did not, at the time 
of the hearing, name accountants or 
other technically trained men experi- 
enced in the field of public utility reg- 
ulation, or mention any independent 
research or study of the matters about 
which the corporation was presuming 
to give advice and render service. A 
firm of engineers was named as hav- 
ing been retained, but Lipko gave no 
specific description of any engineering 
activity. In fact, all of the Lipko tes- 
timony was reluctant and uninforma- 
tive with regard to his alleged activi- 
ties in the public interest. 

All of the statements made by Lipko 
in behalf of the corporation regarding 
excess rates and refunds involving 
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Pennsylvania Power and Light Com- 
pany were admittedly based solely up- 
on interpretation of this Commission’s 
rate reduction orders issued in its pro- 
ceeding against the company, which 
orders are a matter of record, and are 
available to all members of the public. 

While, as we have earlier stated, 
we are assured of our jurisdiction to 
inquire into matters affecting the bona 
fides of parties to Commission pro- 
ceedings, the exercise of such jurisdic- 
tion is not punitive in its nature, but 
is for the protection of the Commis- 
sion in the orderly performance of its 
functions. Where parties have dis- 
played bad faith in proceedings before 
it, the Commission has the power to 
give due weight to such conduct in 
disposition of the proceedings in con- 
nection with which it was exhibited. 

In the case of North Whitesides Co. 
v. Public Service Co. PURI931E, 
383, a similar view was expressed by 
the Indiana Public Service Commis- 
sion under circumstances comparable 
to those here involved. In that case, 
one Jap Jones filed a complaint against 
the rates of an electric company serv- 
ing the city of Franklin. This com- 
plaint was filed by Jones after he had 
negotiated a contract with the city of 
Franklin wherein he agreed to fur- 
nish the services of lawyers, engi- 
neers, and accountants in the prosecu- 
tion of the complaint in consideration 
for the payment by the city of Frank- 
lin of 25 per cent of any reduction in 
electric rates resulting from the com- 
plaint. The Indiana Commission de- 
nounced this contract as champertous 
and fraudulent, and thereupon took 
action dismissing Jones’ complaint. 
In the course of its opinion the Com- 


274 





PUBLIC UTILITY COMMISSION v. LIPKO 


mission stated (PURI931E, at p. 
392) : 

“There is another feature of this 
contract and in this entire transaction 
that is repugnant to every element of 
public policy, in that it is a recognized 
fact that so-called racketeering has 
supplanted and crowded out legitimate 
business in this country and is fast 
entering into the field of governmental 
activities, and that the transaction in 
question is conclusive evidence of the 
fact that such so-called racketeering is 
being introduced into the field of util- 
ity regulation in the state of Indiana 
to the great detriment of the public 
and a thing that this Commission feels 
its duty to place its stamp of disap- 
proval upon and to allow the public 
to be advised of their rights in seeking 
redress and obtaining adequate public 
utility service in conformity with the 
law and the rights of the public to re- 
ceive service from this Commission in 
conformity with the law and without 
obligating themselves to divide that 
which is theirs among those who are 
introducing a system of racketeering 
for their own selfish gain. 

“This entire transaction presents an 
unquestioned situation whereby the 
petition in question is not in fact a 
petition by ten or more consumers of 
electric service in the city of Franklin, 
but is a petition by Mr. Jap Jones and 
the city attorney of the city of Frank- 
lin, as it is an admitted fact that after 
the execution of this contract, this pe- 
tition was prepared and circulated by 
the city attorney of the city of Frank- 
lin, and handed to Mr. Jap Jones that 
it might be filed with this Commis- 
sion for the purpose of carrying into 
effect the contract in this case referred 
to as approved by the common council 
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of the city of Franklin. And while 
such a contract could never be en- 
forced against the city of Franklin, 
this Commission recognizes its obliga- 
tion to the public, as a part of the pub- 
lic’s government, to the extent that it 
declines to be a party to any such 
transaction.” 

Although the statements and activi- 
ties of John J. Lipko appear reprehen- 
sible on their face, there may be some 
explanation or circumstance which 
might tend to alter the opinion we 
have formed about them, and a full 
opportunity will be afforded Lipko to 
appear before us and attempt any jus- 
tification which he may have, before 
action is taken relative to C. 10731. 


[4] Pennsylvania Utility Consum- 
ers Service, Inc., is not a party to any 
proceeding pending before the Com- 
mission, and consequently our juris- 
diction, if any, to investigate its 
statements and activities must be es- 
tablished upon different grounds from 
those conferring jurisdiction upon us 
to investigate the statements and ac- 
tivities of John J. Lipko. 

Section 1013 of the Public Utility 
Law (66 PS § 1403) provides as fol- 
lows: 

“The Commission may, in addi- 
tion to the hearings specially provid- 
ed by this act, conduct such other hear- 
ings as may be required in the ad- 
ministration of the powers and duties 
conferred upon it by this act and by 
other acts relating to public utilities. 
Reasonable notice of all such hearings 
shall be given the persons interested 
therein.” 

The above-quoted section vests a 
general power in the Commission to: 
conduct hearings other than those 
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specifically provided by the Public 
Utility Law, and we are of opinion 
that this general power may be exer- 
cised to inquire into the activities of 
any person or corporation which ap- 
pear calculated to cheat the consumers 
of public utilities of full benefit of the 
reparation provisions of the Public 
Utility Law, entrusted to the Com- 
mission for administration. The 
judge of whether the conduct of any 
person or corporation affects the Com- 
mission in its administration of its 
powers and duties, and whether the 
powers vested by § 1013 should be in- 
voked, is in the first instance the Com- 
mission. The matters developed by 
the incomplete testimony in this pro- 
ceeding clearly prove that the Com- 
mission properly invoked the jurisdic- 
tion vested in it with regard to Penn- 
sylvania Utility Consumers Service, 
Inc., and it has power to continue the 
proceeding to ascertain such further 
facts as may be necessary for the pro- 
tection of the public and to bring to 
the attention of other public authori- 
ties practices which may be in viola- 
tion of law. 

[5] The Commission has a duty 
to perform to the public which it may 
not shirk. It may not rest quiescent 


and permit a proceeding pending be- 
fore it to be used either by a party 
thereto, or by anyone else, for the col- 
lection of money by those not morally 
entitled thereto. Its duty is to advise 
the public in clear language that if any 
reparations are due to the consumers 
of a public utility, the Commission 
will order them paid in accordance 
with law, and that it is not necessary 
for any consumer of a public utility 
to divide with anyone else that which 
is legally due him. 

This is not a matter involving the 
right of free speech or any endeavor 
to prevent any person from criticizing 
the Commission for the manner in 
which it performs its public duty ; that 
is the constitutional prerogative of 
any citizen. If such were the question 
involved, this proceeding would not 
have been instituted. 


In view of the above-stated con- 
siderations, the Commission finds that 
it has jurisdiction to continue its in- 
vestigation of Pennsylvania Utility 
Consumers Service, Inc., as well as of 
John J. Lipko with a view to announc- 
ing its findings to the public and to 
certifying such findings to any public 
officer whose duty it may be under the 
law to act thereupon. 





MONTANA PUBLIC SERVICE COMMISSION 


Re Town of Hysham 


[Docket No. 3132, Report and Order No. 1753.] 


Service, § 229 — Abandonment — Alternative service. 
The Commission will authorize a municipal utility to abandon service where 
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RE TOWN OF HYSHAM 


the evidence shows that the same service will be rendered by a rural 


electric association. 


[January 23, 1940.] 


F  exnnnieoren for authority to discontinue operation of a 


municipal plant; granted. 


APPEARANCES: Dr. F. M. Alexan- 
der, Mayor, Hysham; John Isaac, City 
Clerk, Hysham; John Grierson, Su- 
perintendent of the Mid-Yellowstone 
Electric Co-operative Company; John 
W. Bonner, Counsel, Helena. 

Upon report submitted by John W. 
Bonner, counsel for the Commission, 
who was duly authorized by the Com- 
mission to preside at the hearing on the 
application of the town of Hysham, 
Montana, for permission to discon- 
tinue operation of its municipally 
owned electric generating and distribu- 
tion system on December 20, 1939, at 
Hysham, Montana. 


By the Commission: The petition- 
er, the town of Hysham, requested 
this Commission to permit it to dis- 
continue and abandon its municipally 
owned electric plant and service in 


Hysham, Montana. The matter was 
duly set for hearing at Hysham, Mon- 
tana, on December 20, 1939, upon 
proper notice to the utility, to its con- 
sumers and the public generally. At 
the hearing evidence was introduced 
on behalf of the utility and, at the close 
of the evidence, counsel for the Com- 
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mission, who presided at the hearing, 
duly made his report of the proceeding 
to the Commission which report and 
hearing were then taken under advise- 
ment by the Commission. 

The evidence shows that the Rural 
Electrification Administration of the 
United States, through an association 
duly organized, has already construct- 
ed facilities for taking over the elec- 
tric service now rendered by the town 
of Hysham. It was brought out at 
the hearing that electrical service un- 
der the Rural Electrification Adminis- 
tration will be more efficient and ren- 
der greater service than is now 
rendered by the town of Hysham to 
its consumers. 

Where a utility seeks to abandon 
service and the evidence shows that the 
same service will be rendered by some 
other utility or agency, it is our opin- 
ion that this is legal ground for grant- 
ing a petition for abandonment. 

Because of the foregoing reasons 
we are of the opinion that the applica- 
tion for abandonment should be ap- 
proved. 

An appropriate order will be en- 
tered. 
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Benjamin H. Davis et al. 


Cheltenham & Abington Sewerage 


Company 


[Complaint Docket No. 10967.] 


Reparation, § 50 — Time limits. 


1. Reparation cannot be awarded for a period prior to the 2-year period 
immediately preceding the date of the filing of the initial petition for repa- 
ration, although the rates and charges of the utility may have been extor- 
tionate and oppressive at that time, p. 282. 


Reparation, § 41 — Period of reparation — Date of claim — Later charges. 


2. The reparation period never expires on the date of the filing of the claim 
therefor, and if reparations are in order for any period up to and in- 
cluding the date of the filing of the claim, they likewise would accrue 
during the subsequent period until such time as the oppressive and ex- 
tortionate rates and charges were no longer collected, p. 283. 


Reparation, § 41 — Period covered — Effect of amended order. 


3. Reparation should be awarded for a period beginning with the date of 
a rate reduction order containing a finding that rates are excessive and 
unreasonable and ending at the date of an amended order, even though 
on appeal to the courts the amount of the ordered reduction is corrected 
and such correction carried out by the amended order, p. 283. 


§ 652 — Duty to make adjustments — Expense estimate — Conditional 
orders. 


4. It was incumbent upon a utility to make a rate adjustment when suff- 
cient operating experience warranted a determination of a proper expense 
allowance, where the Commission had authorized a tariff designed to yield 
a specified gross revenue and in so doing had stated that certain allowances 
were based upon the utility’s estimates, which were to be allowed until the 
exact amount could be determined, p. 285. 


Reparation, § 41 — Period of reparation — Effect of order. 


5. Reparations can be awarded for excessive charges during the period 
beginning two years prior to the filing of a reparation complaint, although 
the tariff in effect at that time was filed pursuant to a Commission order, 
when such order was based upon the utility’s expense figures, to be allowed 
until the exact amount could be determined, and such figures were subse- 
quently found to be excessive, p. 285. 


[January 3, 1940.] 
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or to recover reparation for damages sustained by rea- 
son of an alleged collection of excessive rates; reparation 
awarded subject to future hearings to determine damages. 


By the Commission: This proceed- 
ing is upon petition of Benjamin H. 
Davis, in his own right, and Glenside 
Home Protective Association, Inc., 
assignee of 471 other patrons of Chel- 
tenham and Abington Sewerage Com- 
pany, respondent, to recover repara- 
tions for damages sustained by the 
complainants by reason of an alleged 
collection, by respondent, of rates for 
sewerage service which are alleged to 
have been unjust, unreasonable, and 
unjustly discriminatory in the past, 
and in violation and in excess of an 
order of the Public Service Commis- 
sion entered October 6, 1930, at Rut- 
tle v. Cheltenham & A. Sewerage Co. 
10 Pa PSC 502, PURI1931A 114. 
We present the following chronologi- 
cal history of the facts and circum- 
stances surrounding this matter. 

The cited order directed respondent 
to file, post, and publish a tariff de- 
signed to yield a “gross return” not 
in excess of $36,140. Respondent’s 
appeal to the superior court (1932) 
107 Pa Super Ct 225, 162 Atl 469, 
was dismissed and the order of the 
Commission affirmed. A subsequent 
appeal to the supreme court (1933) 
311 Pa 175, 166 Atl 649, resulted in 
affirmance of the judgment of the su- 
perior court. During the period of 
appellate review respondent filed Sup- 
plement No. 1 and Supplement No. 2 
to Tariff Pa. P. S. C. No. 4, effective 
July 1, 1931, in compliance with the 
Commission’s order of October 6, 
1930, supra. 


In August, 1933, the Commission 
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instituted informal conferences with 
representatives of respondent seeking 
voluntary reduction of sewerage 
charges since an investigation of the 
books of respondent disclosed that the 
amount being paid by respondent for 
sewerage disposal rental to Chelten- 
ham township was materially less than 
the estimated sum allowed by the Com- 
mission in its order of October 6, 
1930, supra, and for other reasons. 
These informal conferences were held 
from time to time until, in 1934, re- 
spondent finally refused to make any 
reduction of its charges. The infor- 
mal proceedings culminated in an in- 
quiry and investigation, instituted on 
the Commission’s own motion on De- 
cember 11, 1934, at C. D. 10546, Pub- 
lic Service Commission v. Cheltenham 
& A. Sewerage Co. On August 30, 
1935, the Commission issued an or- 
der (14 Pa PSC 76), requiring re- 
spondent to file, post, and publish a 
tariff embodying rates for sanitary 
sewerage service designed to yield a 
“net annual revenue” not to exceed 
the sum of $27,700. Respondent ap- 
pealed this finding to the superior 
court, but the opinion of the court 
(1936) 122 Pa Super Ct 252, 15 
PUR(NS) 99, 186 Atl 149, was not 
handed down until after the Commis- 
sion had received the instant repara- 
tion complaint, and after preliminary 
legal steps by complainants and re- 
spondent had resulted in several inter- 
mediate Commission orders. 

On October 17, 1935, complainants’ 
initial petition for reparations was 
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filed with the Commission, on behalf 
of Benjamin H. Davis, as an individ- 
ual, and 210 other patrons of respond- 
ent sewerage company who have as- 
signed their claims to Glenside Home 
Protective Association, Inc., an asso- 
ciation duly organized and incorpo- 
rated under the laws of the common- 
wealth of Pennsylvania. In answer, 
respondent filed a petition with the 
Commission, on October 28, 1935, to 
dismiss the complaint, alleging that 
the complaint related to then existing 
rates which were subject to a rate pro- 
ceeding instituted by the Commission 
upon its own motion at C. D. 10546, 
which proceeding remained undeter- 
mined at the time, and that the claim 
for reparations was premature. An 
answer to respondent’s petition was 
filed by complainants. On November 


12, 1935, the Commission issued its 
initial order in this proceeding, refus- 


ing respondent’s prayer for dismissal. 

Subsequently, on December 2, 1935, 
respondent filed a petition for rescis- 
sion of the aforementioned Commis- 
sion order of November 12, 1935, al- 
leging, inter alia, that no right of ac- 
tion for reparations by complainants 
would accrue unless and until the su- 
perior court affirmed the determina- 
tions of the Commission’s order in the 
rate proceeding at C. D. 10546, and 
that until such time the Commission 
had no authority to entertain com- 
plainants’ petition for reparation. 
Complainants’ answer was filed with 
us on December 9, 1935. An appro- 
priate Commission order, issued on 
February 3, 1936, refused respond- 
ent’s prayer, holding that, while re- 
spondent’s appeal to the superior court 
acted as a supersedeas in so far as the 
reasonableness and justness of future 
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rates are concerned, it did not affect 
the instant petition for reparations 
pertaining to alleged unreasonable 
rates collected in the past. Respond- 
ent filed a further answer to the com- 
plaint on February 19, 1936, praying 
for dismissal. 

On February 28, 1936, Glenside 
Home Protective Association, Inc., 
a party in the complaint, filed a peti- 
tion to intervene on behalf of 261 ad- 
ditional sewerage patrons of respond- 
ent who were seeking reparations 
based upon the same grounds as set 
forth in the initial reparation petition. 
The assignment of the petitioners’ in- 
terest and power of attorney to act 
for these additional patrons was ap- 
pended therewith. 

Before the receipt of respondent’s 
answer to the supplemental complaint, 
on April 1, 1936, praying for dismis- 
sal, the Commission, by an order dat- 
ed March 2, 1936, had permitted the 
intervention on behalf of the addition- 
al consumers. 

The superior court’s decision dated 
July 10, 1936, supra, reversed the or- 
der of the Commission in certain re- 
spects and the record was remitted to 
the Commission with directions to re- 
form the findings, valuations, and 
rates, in accordance with the opinion. 
Both respondent and the Commission 
filed petitions for appeal to the supreme 
court of Pennsylvania and, on Septem- 
ber 17, 1936, both petitions were re- 
fused by that court. 

Accordingly, the Commission issued 
an order in the rate proceeding on No- 
vember 30, 1936 (16 Pa PSC 118), 
embodying the findings of the superior 
court and directing respondent te file 
a new tariff which would yield a net 
annual revenue not to exceed $30,050. 
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In compliance therewith, respondent 
fled Tariff Pa P.U.C. No. 5, effec- 
tive January 1, 1937. 

On February 5 and 18, 1937, hear- 
ings were held in the instant repara- 
tions complaint. Thereafter, on 
March 25, 1939, respondent filed a 
brief, and a supplementary brief was 
filed by respondent at the time of oral 
argument before the Commission on 
September 18, 1939. Complainants’ 
brief was filed on October 27, 1938, 
and, after permission was received 
from the Commission, complainants 
filed a supplementary brief on Septem- 
ber 25, 1939, the latter being in an- 
swer to the supplementary position 
taken by respondent at the time of oral 
argument. 

Complainants contend that the rates 
and charges of respondent under its 
Tariff Pa. P.U. C. No. 4 and supple- 
ments thereto, were unjust and unrea- 
sonable prior to the Commission’s or- 
der of August 30, 1935, supra, which 
found that said rates and charges were 
unjust and unreasonable for the fu- 
ture; that reparations may be award- 
ed by the Commission, under the fifth 
paragraph of § 5 of Art. V of the 
Public Service Company Law of July 
26, 1913, P. L. 1374, for all charges 
in excess of reasonable rates since Oc- 
tober 17, 1933 (two years prior to the 
date of filing of the initial petition for 
reparations) ; that the complainants, 
Glenside Home Protective Associa- 
tion, Inc., can recover whatever repa- 
rations accrue to those of respondent’s 
patrons who have assigned their claims 
to that association ; and that complain- 
ants are also entitled to additional rep- 
arations to reimburse them for the 
revenue collected by respondent since 
1930, in excess of the allowable operat- 


SEWERAGE CO. 


ing revenues determined in the order 
of the Commission, dated October 6, 
1930 (PURI931A, 114). In reply, 
respondent initially contended that the 
rates set forth in its Tariff Pa. P. U. C. 
No. 4 and supplement thereto were 
not unjust, unreasonable, or unjustly 
discriminatory prior to the filing of the 
petition for reparations (October 17, 
1935) or in violation and in excess of 
the Commission’s order of October 6, 
1930, supra; and that, if reparations 
can be awarded by the Commission at 
all, the reparation period cannot be 
other than from August 30, 1935. the 
date of the initial Commission order 
at C. D. 10546, to October 17, 1935, 
the date of the filing of complainants’ 
petition for reparations with the Com- 
mission. However, in its supplemen- 
tary brief respondent does not now 
concede that reparations could be 
awarded for the period beginning 
August 30, 1935, and ending October 
17, 1935, “assuming that reparations 
could be awarded in any event” by 
reason of a recent decision of the su- 
perior court in Baltimore & O. R. Co. 
v. Public Utility Commission (1939) 
— Pa Super Ct —, 31 PUR(NS) 
454, 7 A(2d) 488. 

Since complainants’ petitions for 
reparations were filed prior to June 1, 
1937, the effective date of the Public 
Utility Law of May 28, 1937, P. L. 
1053 (66 P. S. § 511) this matter 
must be considered and disposed of 
under the repealed Public Service 
Company Law from which we set 
forth the following pertinent portions 
of Art. V, $5: 

“Section 5. If, after hearing, upon 
complaint or upon its own motion, the 
Commission shall determine that any 
rates which have been collected, or any 


281 32 PUR(NS) 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


acts which have been done or omit- 
ted to be done, or any regulations, 
classifications, or practices which have 
been enforced for, or in relation to, 
any service rendered after this act be- 
comes effective, by any public service 
company complained of, were in vio- 
lation of any order of the Commis- 
sion, or were unjust and unreasonable 
or unjustly discriminatory, or unduly 
or unreasonably preferential; or, in 
like manner, shall find that the rates 
so collected are in excess of the rates 
contained in the tariffs or schedules 
of any such public service company on 
file or posted, and in effect and appli- 
cable at any time the said service was 
rendered,—the Commission shall, up- 
on petition, have the power and au- 
thority to make an order for repara- 
tion, awarding and directing the pay- 
ment to any such complainant, peti- 
tioner, within a reasonable time speci- 
fied in the order, of the amount of 
damages sustained in consequence of 
said unjust, unreasonable, or unlaw- 
ful collections, acts, or omissions, reg- 
ulations, classifications, or practices, 
of such public service company: Pro- 
vided, that such damages have been 
actually sustained by such complain- 
ant petitioner. 

“The Commission shall state in 
said order the exact amount to be 
paid, as well as its findings upon perti- 
nent questions of fact. 


“No reparation, as herein provided, 
shall be awarded by the Commission 
unless the complaint or petition shall 
have been filed with it within two 
years from the time when the cause 
of action accrued. A suit for the en- 
forcement of an order directing such 
payment shall be filed in the said court 
32 PUR(NS) 


of common pleas within one year from 
the date of the order, and not after.” 

The record before us is void of eyj. 
dence showing the amount of repara- 
tions sought or the rights of the vari- 
ous complainants who have assigned 
their claims to Glenside Home Pro- 
tective Association, Inc., to receive 
reparations, if awarded. The pro- 
cedure before the Commission was de- 
termined at the initial hearing limiting 
the issues to the determination of 
whether reparations were in order and 
providing for additional hearings, if 
reparations were to be awarded, to de- 
termine the amount of reparations 
and the persons entitled to receive such 
reparations. 


In order to clarify and simplify our 
consideration and disposition of the 
issues here involved, we have segre- 
gated the reparation period under re- 
view into the following component 
periods: 

(I) July 1, 1931, to October 17, 
1933. 

(II) August 30, 1935, to January 
1, 1937. 

(III) October 17, 1933, to August 
30, 1935. 


I—July 1, 1931, to October 17, 1933. 

[1] The Commission order of Oc- 
tober 6, 1930, Ruttle v. Cheltenham 
& A. Sewerage Co. supra, established 
annual allowable operating revenues 
of respondent at $36,140. Complain- 
ant alleges that, subsequently and in 
the particular period here under re 
view, respondent’s experienced reve- 
nues exceeded the Commission’s deter- 
mination of allowable operating reve- 
nues, that various expenses for sewer 
rental and sewage disposal paid by re- 
spondent to Cheltenham township 
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were substantially less than the Com- 
mission’s allowance in the said order 
for such expenses, and that by reason 
thereof reparations are in order. Re- 
spondent has contended to the con- 
trary. 

Regardless of the merit of the po- 
sition taken by complainants we can- 
not find that reparations can be award- 
ed in a period prior to October 17, 
1933. We are controlled by the deci- 
sion of the Pennsylvania superior 
court, in Bell Teleph. Co. v. Public 
Utility Commission (1938) 130 Pa 
Super Ct 514, 24 PUR(NS) 98, 197 
Atl 783. The Bell Telephone Com- 
pany of Pennsylvania appealed from 
an order of the Public Service Com- 
mission issued December 8, 1936 (17 
PUR(NS) 276), which directed that 
the telephone company pay to Dr. 
Caroline M. White reparations for 
unjust and unreasonable rates charged 


by the company in a reparation period 
beginning July 26, 1933 (two years 
prior to the filing of the initial com- 


plaint against the unreasonableness 
and unjustness of the rates set forth 
in the company’s tariff), and ending 
February 10, 1936 (12 PUR(NS) 
212) the date upon which the com- 
plainant was included in a residential 
rate classification which was deemed 
reasonable and just by the Commis- 
sion. The period of the application 
of the rates, which were later found 
to be unjust and unreasonable, started 
December of 1928 or January of 1929, 
when Dr. White subscribed for tele- 
phone service. Although the court did 
not sustain the Commission in its 
award of reparations, it did estab- 
lish what the reparation period would 
be, if reparations were to be granted; 
namely, from June 22, 1934 (two 


283 


SEWERAGE CO. 


years prior to the filing of the petition 
for reparations) to February 10, 
1936. Therefore, applying the prin- 
ciple here established, reparations 
could not be awarded for a period pri- 
or to October 17, 1933, although the 
rates and charges of respondent may 
have been extortionate and oppressive 
at that time. 


II—August 30, 1935, to January 1, 

1937. 

[2, 3] With respect to the period 
under discussion, complainants con- 
tend that from October 17, 1935, to 
January 1, 1937, reparations are in or- 
der while respondent contends in its 
supplementary brief that reparations 
cannot be awarded in the period Octo- 
ber 17, 1935, to November 30, 1936, 
the latter being the date of the issu- 
ance of the amended Commission or- 
der finding respondent’s rates and 
charges unreasonable for the future. 

It is interesting to note that re- 
spondent initially contended that repa- 
rations could not be awarded for any 
period subsequent to the date of filing 
of the reparation complaint, namely, 
October 17, 1935, citing Centre Coun- 
ty Line Co. v. Public Service Com- 
mission (1931) 103 Pa Super Ct 179, 
157 Atl 815; Pennsylvania R. Co. v. 
Public Service Commission (1937) 
125 Pa Super Ct 558, 190 Atl 367; 
Bell Teleph. Co. v. Public Utilities 
Commission, supra, and Centre Coun- 
ty Lime Co. v. Public Service 
Commission (1929) 96 Pa Super Ct 
590. We cannot find that the facts 
and circumstances in the cited cases are 
pertinent to respondent’s contention 
in the instant proceeding. 

In the cited cases the rates and 
charges under attack, as being unrea- 
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sonable and extortionate in the past, 
were no longer operative at the time 
of the filing of the various repara- 
tion complaints, while in the instant 
complaint the rates and charges, at- 
tacked as being unreasonable and ex- 
tortionate in the past, were operative 
at the time complainant filed its peti- 
tion for reparations (October 17, 
1935) and continued in operation 
thereafter until January 1, 1937. 
Under no circumstances can we agree 
with respondent that the reparation 
period would expire on the date of 
filing of the claim for reparation, or 
October 17, 1935. Manifestly, if 
reparations are in order for any peri- 
od up to and including the date of 
filing of the claim for reparations, 
reparations would likewise accrue to 
complainants during a subsequent pe- 
riod until such time as the oppressive 
and extortionate rates and charges 
were no longer collected. 

Under the decision of the superior 
court in Baltimore & O. R. Co. v. Pub- 
lic Utility Commission (1939) — Pa 
Super Ct —, 31 PUR(NS) 454, 7A 
(2d) 488, respondent contends, in a 
supplementary brief, that the Com- 
mission cannot award reparation to 
complainants for the period between 
October 6, 1930, the date of the issu- 
ance of the Commission’s order at 
Ruttle v. Cheltenham & A. Sewerage 
Co. PUR1931A, 114, and November 
30, 1936, the date of the issuance of 
the amended order in Public Utility 
Commission v. Cheltenham & A. Sew- 
erage Co. (16 Pa PSC 118). 

Citing the remarks of the Supreme 
Court of the United States in Arizona 
Grocery Co. v. Atchison T. & S. F. 
R. Co: (1932) 284 US 370, 390, 76 
L ed 348, 52 S Ct 183, as follows: 
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“*Where the Commission has up. 
on complaint, and after hearing, de. 
clared what is the maximum reason. 
able rate to be charged by a carrier, 
it may not at a later time, and upon 
the same or additional evidence as to 
the fact situation existing when its 
previous order was promulgated, by 
declaring its own finding as to reason- 
ableness erroneous, subject a carrier 
which conformed thereto to the pay- 
ment of reparation measured by what 
the Commission now holds it should 
have decided in the earlier proceeding 
to be a reasonable rate.’ ” 

The superior court said in the Bal- 
timore & Ohio Railroad Company 
Case, supra, 31 PUR(NS) at p. 459: 
“The principle clearly laid down is 
that when a regulatory body has pre- 
scribed a rate to be charged for the 
future by a public utility and subse- 
quently decides that such prescribed 
rate should be reduced, it cannot penal- 
ize the utility for collecting that rate 
during the period elapsing between the 
date of the order prescribing the rate 
and the date of the subsequent order 
reducing it.” 

Respondent argues that under this 
decision reparations cannot be award- 
ed for any period prior to November 
30, 1936, at which time the Commis- 
sion issued an amended order setting 
aside the rates and charges established 
in compliance with the Commission 
order of October 7, 1930. However, 
the initial Commission order of 
August 30, 1935 (14 Pa PSC 76) 
found at that time that the same rates 
were excessive and unreasonable for 
the future. It is true that respondent 
appealed the order to the superior 
court which corrected the amount of 
the ordered reduction, but the fact re- 
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mains that the court sustained the 
Commission finding that the rates and 
charges were unreasonable and unjust 
for the future. Consequently, we are 
of the opinion that respondent’s Tar- 
iff Pa. P.U.C. No. 4 and supple- 
ments were unreasonable, oppressive, 
and extortionate from August 30, 
1935, to January 1, 1937, and that 
reparations should be awarded accord- 
ingly. 


11]—October 17, 1933, to August 30, 

1935. 

[4, 5] The question now arises, 
whether reparations can be awarded 
in the period beginning October 17, 
1933 (two years prior to the filing of 
a reparation complaint) and ending 
August 30, 1935. Respondent argues 
that the decision of the superior court 
in Baltimore & O. R. Co. v. Public 
Utility Commission, supra, precludes 
the award of reparations prior to 
August 30, 1935, since respondent’s 
rates and charges under Tariff Pa. 
P.U.C. No. 4 and amendments were 
established in compliance with the 
Commission order of October 6, 1930, 
in Ruttle v. Cheltenham & A. Sewer- 
age Co. supra. 

The Commission order of October 
6, 1930, directed respondent to file a 
tariff designed to yield a gross reve- 
nue of $36,140, but in so doing the 
Commission specifically stated that the 
Commission allowance for certain 
sewer rents and disposal charges was 
based upon respondent’s estimate of 
the obligation it would be called upon 
to meet in the future and that respond- 
ent’s estimate would be allowed “un- 
til the exact amount is determined, at 
which time a rate adjustment, if nec- 
essary, can be made.” 
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The sanitary sewage of respondent, 
after collection, is transmitted initial- 
ly through the trunk sewers of the 
township of Cheltenham. For this 
service respondent is charged $5,940 
per annum by Cheltenham township. 
The combined sewage of Cheltenham 
township and respondent is thereafter 
conveyed through the trunk sewers 
and the sewage treatment facilities of 
the city of Philadelphia for which the 
city bills Cheltenham township ac- 
cording to the measured quantity of 
sewage entering the city’s trunk sew- 
ers. In turn Cheltenham township 
bills respondent for the proportionate 
use of the trunk sewers and other fa- 
cilities of the city of Philadelphia de- 
pending upon the size of the city’s 
trunk sewers and the volume of sew- 
age contributed by respondent to 
the township sewer system. At Oc- 
tober 6, 1930, respondent had not been 
billed by the township under the 
aforementioned contract, and it was 
therefore necessary to estimate the ex- 
pense that would be incurred by re- 
spondent on this account. The Com- 
mission did not adopt the estimate for 
such expense submitted by the com- 
plainants in that proceeding, but 
allowed the estimate of respondent, 
$10,940, subject to the qualification 
with respect to subsequent rate ad- 
justments. 

On July 1, 1930, respondent was 
billed under the contract with Chel- 
tenham township for the use of the 
trunk sewers of the said township and 
the initial bill for the proportionate 
expense of conveyance and treatment 
of its sewage by the city of Philadel- 
phia was rendered on June 12, 1931. 
At March 28, 1933, respondent had 
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acquired three years’ operating experi- 
ence under the said contract as follows: 


Philadelphia 
Sewers and 
Treatment Total 
$2,251.10 
1,820.20 
1,389.32 


Cheltenham 
Twp. Sewers 


1930 $5,939.66 
1931 5.939.66 
1932 5,939.66 

From the foregoing it will be seen 
that at March 28, 1933, when respond- 
ent received a bill for its proportion- 
ate expense of the conveyance and 
treatment of its sewage by the city of 
Philadelphia in 1932, the excess of the 
Commission allowance for the annual 
expense over that experienced, was 
$3,611.02, or approximately 10 per 
cent of respondent’s allowable operat- 
ing revenues. 

It is our opinion that, while the 
Commission order of October 6, 1930, 
supra, established allowable operating 
revenues of $36,140, it was incumbent 
upon respondent to make a rate ad- 
justment when sufficient operating ex- 
perience warranted a determination of 
a proper allowance for the disposal 
expense. At March 28, 1933, respond- 
ent had had the benefit of three years’ 
operation under the existing contract 
for sewage conveyance and treatment, 
incontrovertibly showing that the Com- 
mission allowance was obviously ex- 
cessive. Shortly thereafter the Com- 
mission attempted to secure a reduc- 
tion of rates by means of informal ne- 
gotiations with respondent, and, when 
these negotiations failed, the Commis- 
sion proceeded with a formal inquiry 
and investigation upon its own motion. 
The Commission’s determination of 
allowable operating revenues, and the 
rates and charges established in com- 
pliance therewith, were proper as long 
as the factual situation remained un- 
changed or unknown, but, subsequent 


to March 28, 1933, the Commission 
was of the opinion that the factual sit- 
Excess of Commis- 


sion Allowance over 
Experienced Expense 


$2,749.24 
3,180.14 
3,611.02 
uation, anticipated in the said order, 
had changed and that an adjustment 
of rates was necessary. When the or- 
der of October 6, 1930, supra, was is- 
sued the Commission recognized that 
its finding of allowable operating reve- 
nues was subject to revision in the in- 
determinate future and provided for 
an adjustment upon knowledge of the 
exact charges. The rights of both 
parties were thereby protected in the 
absence of specific data upon the prop- 
er charge and, undoubtedly, if the 
charge had exceeded the Commission’s 
allowance the rates and charges estab- 
lished by Tariff Pa. P.U.C. No. 4 
and supplements would have been in- 
creased. 

Manifestly, the Commission was of 
the opinion that the order of October 
6, 1930, provided for a ready adjust- 
ment of rates without the necessity of 
extended hearings and disproportion- 
ate expenses, and sought, by informal 
negotiations, to rectify the apparent 
excessive allowance for sewer and dis- 
posal expenses as provided for in the 
order of October 6, 1930. The rep- 
aration petitioners should not be prej- 
udiced by reason of the Commission 
attempt to secure an amicable adjust- 
ment of the obvious overcharge with- 
out resort to expensive and time-con- 
suming formal proceedings. 

With respect to the reasonableness 
of respondent’s rates and charges prior 
to August 30, 1935, we deem it neces- 
sary to review certain evidence, re- 


$8,190.76 
7,759.86 
7,328.98 
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spondent’s Exhibit No. 4, which was 
offered in evidence to show “the good 
faith of respondent in maintaining in 
effect the rates here complained of.” 
Complainant objected to the adimissi- 
bility of the said exhibit and was sus- 
tained by the sitting Commissioner. 
Respondent excepted and now pleads 
that the ruling, excluding its Exhibit 
No. 4, was erroneous as to the facts 
and the law and prays for a recon- 
sideration of the evidence and the said 
ruling. We have reviewed the above 
evidence and are of the opinion that 
the sitting Commissioner erred in ex- 
cluding the evidence from the record. 

Respondent’s Exhibit No. 4 con- 
sists of copies of 11 letters and an 
enclosure, all of which were either 
received by the secretary of respondent 
company from the Public Service 
Commission or addressed by him, as 
secretary of the respondent, to the 
Public Service Commission, dated 
variously between May 17, 1933, and 
December 13, 1933. Of the afore- 
mentioned letters, eight pertain to the 
mechanics of arranging suitable in- 
formal conference appointments be- 
tween respondent company and the 
Commission, and the submission of 
data to be used in conjunction with the 
said conferences. The remaining cor- 
respondence, particularly a letter dat- 
ed August 15, 1933, from the secretary 
of the Commission to respondent, with 
an appended report of the Commis- 
sion’s bureau of accounts, and a letter 
from the then chairman of the Com- 
mission to respondent dated Decem- 


ber 13, 1933, are used in respondent’s 
brief, 


SEWERAGE CO. 


However, the admission of re- 
spondent’s Exhibit No. 4 does not in- 
dicate that respondent’s rates and 
charges under its Tariff Pa. P.U.C. 
No. 4 and supplements were reason- 
able and just in the period October 17, 
1933, to August 30, 1935. On the 
contrary, the report of the Commis- 
sion bureau of accounts dated August 
2, 1933, shows that upon the basis of 
an audit of respondent’s books and 
records and fair value determinations 
in Ruttle v. Cheltenham & A. Sewer- 
age Co. supra, respondent was earn- 
ing a return in excess of 7 per cent 
in the years 1930, 1931, and 1932, 
the excess in 1932 amounting to #,- 
698. Moreover, respondent’s conten- 
tion that the letter dated December 13, 
1933, from the chairman of the Pub- 
lic Service Commission to respondent 
evidenced “that no reasonable ground 
existed for making a rate adjustment” 
at that time, is obviously based upon 
a flagrant misinterpretation. 

Under these circumstances we find 
that the rates and charges under re- 
spondent’s Tariff Pa. P.U.C. No. 4 
and supplements were unreasonable, 
oppressive, and extortionate from Oc- 
tober 17, 1933, to August 30, 1935, 
and that reparations should be award- 
ed for that period. 

Conforming to the practice followed 
heretofore, this case will be set down 
for further hearing, at a time to be 
designated, to ascertain what damage, 
if any, complainants in this proceed- 
ing have sustained, as well as other 
patrons of respondent sewerage com- 


pany. 
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Oklahoma Packing Company et al. 


Oklahoma Gas & Electric Company et al.” 


(— US —, 84 L ed —, 60 S Ct 215.) 


Courts, § 9 — Federal jurisdiction — Consent by foreign corporation. 


1. A corporation organized in one state and designating an agent for serv- 
ice of process “in any action in the state of Oklahoma” may be sued in a 
Federal district court of Oklahoma, since that court is a court of Okla- 
homa within the scope of the consent, p. 289. 


Courts, $ 23 — Controlling decision — State determination. 
2. A determination by the highest court of a state that under certain cir- 
cumstances the plea of res judicata is inapplicable is determinative in the 
Federal court on that question of state law, p. 290. 


Courts, § 15 — Federal jurisdiction — District court — State court suit. 


3. A Federal district court is barred by § 265 of the Judicial Code from 
enjoining a public utility customer from prosecuting a suit in a state court 
to recover on a supersedeas bond after a decision adverse to a public utility 
company in rate litigation, and the fact that the injunction is a restraint of 
the party and not formally directed against the state court itself is im- 


material, p. 290. 


(Hucues, C. J., concurs in separate opinion.) 
[January 15, 1940.] 


seem to review decree of Circuit Court of Appeals up- 
holding injunction decree against suit in state court to 
recover on supersedeas bond posted by public utility company 
in rate litigation; decree reversed with directions to dismiss bill. 


APPEARANCES: Paul Ware, of 
Chicago, Illinois, argued the cause for 
petitioners; I. J. Underwood, of Tul- 
sa, Oklahoma, and Streeter B. Flynn, 
of Oklahoma City, Oklahoma, argued 
the cause for respondents. 


Mr. Justice FRANKFURTER delivered 
the opinion of the court: The case 
concerns a rate controversy which has 
been winding its slow way through 
state and Federal courts for thirteen 
years.’ While the relationship of two 





* Order: The decision of the supreme court 
of Oklahoma in Community Nat. Gas Co. v. 
Corporation Commission (1938) 182 Okla 
137, 22 PUR(NS) 509, 76 P(2d) 393, having 
been brought to the attention of this court 
for the first time in the petition of respond- 
ents for a rehearing of the disposition made 
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of this cause in the opinion delivered on De- 
cember 4, 1939, that opinion is hereby with- 
drawn and replaced by the opinion of this day. 
The petition for rehearing is denied. 
1A history of the controversy is to be found 
in Oklahoma Gas & E. Co. v. Wilson & Co. 
(1930) 146 Okla 272, 288 Pac 316; Oklahoma 
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utilities with Wilson & Co., a con- 
sumer of natural gas, complicates the 
situation, the legal issues before us 
may be disposed of as though this were 
a typical case of a utility resisting an 
order reducing its rates.? Oklahoma 
Gas & Electric Company (hereafter 
called Gas & Electric) appealed to the 
Oklahoma supreme court from such 
an order by the Oklahoma Corpora- 
tion Commission. The reduction was 
stayed pending the appeal, but to pro- 
tect Wilson & Co. against a potential 
overcharge, Gas & Electric gave a 
supersedeas bond. Gas & Electric lost 
its appeal, Oklahoma Gas & E. Co. v. 
Wilson & Co. (1930) 146 Okla 272, 
288 Pac 316, and Wilson & Co. 
brought suit on the bond. That suit 
was instituted on December 3, 1931, 
in one of the district courts of Okla- 
homa. To enjoin prosecution of the 
latter suit, Gas & Electric on May 20, 


1932, invoked the jurisdiction of the 
United States district court for the 


western district of Oklahoma.* After 
a complicated series of moves in both 
state and Federal courts, not neces- 


sary here to detail, this relief was 
granted by the district court on Sep- 
tember 10, 1937, and on December 19, 
1938, sustained by the circuit court 
of appeals. Oklahoma Packing Co. v. 
Oklahoma Gas & E. Co. (1938) 100 
F(2d) 770, 28 PUR(NS) 438. 
Since the case in part was in conflict 
with the second circuit’s decision in 
Neirbo Co. v. Bethlehem Shipbuilding 
Corp. (1939) 103 F(2d) 765, and 
also presented novel aspects of im- 
portant questions of Federal law, we 
granted certiorari (1939) 306 US 
629, 83 L ed 1032, 59 S Ct 789. We 
are not concerned with the merits of 
the Commission’s order. 

[1] At the threshold we are met by 
the procedural objection, seasonably 
made, that Wilson & Co., a Delaware 
corporation, was improperly sued in 
the district court of the western dis- 
trict of Oklahoma. The objection is 
unavailable. Prior to this suit, Wil- 
son & Co. had, agreeable to the laws 
of Oklahoma, designated an agent for 
service of process “in any action in 
the state of Oklahoma.” Both courts 





Gas & E. Co. v. Wilson & Co. (1931) 54 F 
(2d) 596, PUR1932C, 216; Oklahoma Gas & 
E. Co. v. Oklahoma Packing Co. (1934) 6 
F Supp 893; Oklahoma Gas & E. Co. v. Okla- 
homa Packing Co. (1934) 292 US 386, 78 
L ed 1318, 54 S Ct 732; Oklahoma Gas & E. 
Co. v. Wilson & Co. (1936) 178 Okla os 63 
P(2d) 703; Oklahoma Packing Co. v. Okla- 
homa Gas & E. Co. (1938) 100" F(2d) 770, 28 
PUR(NS) 438. 

2 Oklahoma Natural Gas Co. and Oklahoma 
Gas and Electric Co., both engaged in the sale 
of natural gas in and about Oklahoma City, 
had agreed to a division of territory. Under 
that agreement, Wilson & Co. bought gas 
from Gas & Electric. The Oklahoma Corpo- 
ration Commission found that Natural Gas 
had held itself out to provide gas to industrial 
consumers at a lower rate than that at which 
Wilson & Co. was able to buy from Gas & 
Electric. The Commission then ordered Nat- 
ural Gas to provide Wilson & Co. with its gas 
at prevailing industrial rates. Both Natural 
Gas and Gas & Electric restricted the order. 
Natural Gas contended that it had never held 


[19] 
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itself out to industrial consumers; Gas & 
Electric claimed that it was being uncon- 
stitutionally deprived of its right to sell to 
Wilson & Co. at the higher rate. If, pending 
appeal from the Commission, the order were 
not stayed, Wilson & Co. would have been 
able to purchase gas from Natural Gas at the 
lower rate and Gas & Electric would have 
been forced either to lower its rates to meet 
the competition or to lose the business. 
8In 1928 Natural Gas complied with the 
order; and since that time Wilson & Co. has 
been buying gas at the lower rate prescribed 
by the Commission. The sole question now 
involved in these proceedings is the liability 
of Gas & Electric to Wilson & Co. for alleged 
overcharges between 1926 and 1928. The 
district court found specifically that the Cor- 
poration Commission had made no threat to 
enforce penalties for violations of the 1926 
order, and as to the Commission, declined to 
ay any injunctive relief. Cf. Oklahoma 
& E. Co. v. Oklahoma Packing Co. 
(1934) 292 US 386, 390, 78 L ed 1318. 1321, 
54S. Ct 732. 
32 PUR(NS) 





UNITED STATES SUPREME COURT 


below found this to be in fact a con- 
sent on Wilson & Co.’s part to be sued 
in the courts of Oklahoma upon 
causes of action arising in that state. 
The Federal district court is, we hold, 
a court of Oklahoma within the scope 
of that consent, and for the reasons 
indicated in Neirbo Co. v. Bethlehem 
Shipbuilding Corp. decided Novem- 
ber 22, 1939, — US —, 84 Led — 
(Adv 123) 60 S Ct 153, Wilson & Co. 
was amenable to suit in the western 
district of Oklahoma. 


[2] Petitioners further urge (1) 
that their plea of res judicata should 
have been sustained, and (2) that 
§ 265 of the Judicial Act (Act of 
March 3, 1911, 36 Stat. at L. 1162, 
Chap. 231, 28 USCA § 379, derived 
from § 5 of the Act of March 2, 
1793, 1 Stat. at L. 333, 335, Chap. 
22), was a bar to the suit. 


The claim of res judicata is based 
on the prior determination in 1930 by 
the supreme court of Oklahoma that 
the contested order of the Corporation 


Commission was valid. Oklahoma 
Gas & E. Co. v. Wilson & Co. (1930) 
146 Okla 272, 288 Pac 316. The 
pronouncements of the Oklahoma su- 
preme court concerning the character 
of such a determination—whether un- 
der the Oklahoma Constitution it was 
a “legislative” or “judicial” review— 
have for a time, however, been am- 
biguous and fluctuating. After the 
present bill was filed but before the 
challenged injunction was decreed, the 
Oklahoma supreme court had held that 
its decision in cases like that of Okla- 
homa Gas & E. Co. v. Wilson & Co. 
supra, was a judicial judgment. Okla- 


homa Cotton Ginners’ Asso. v. State 
(1935) 174 Okla 243, 51 P(2d) 327. 
But, in Community Nat. Gas Co. y, 
Corporation Commission (1938) 182 
Okla 137, 22 PUR(NS) 509, 76 P 
(2d) 393, decided after the decree here 
in issue, the Oklahoma court formal- 
ly characterized its review in cases 
prior to the decision in the Oklahoma 
Cotton Ginners’ Asso. Case, supra, as 
“legislative,” refused to give that de- 
cision retroactive effect, and therefore 
deemed the res judicata doctrine in- 
applicable to these prior reviews. 
Hence, the plea of res judicata in this 
case must fail, for on that issue state 
law is determinative here. Union & 
Planters’ Bank v. Memphis (1903) 
189 US 71, 47 Led 712, 23 S Ct 604; 
Covington v. First Nat. Bank (1905) 
198 US 100, 49 L ed 963, 25 S Ct 
562; Wright v. Georgia R. & Bkg. Co. 
(1910) 216 US 420, 54 L ed 544, 30 
S Ct 242. 

[3] There remains, therefore, the 
applicability of § 265 of the Judicial 
Code.* That provision would operate 
as a bar upon the power of the dis- 
trict court to enjoin proceedings pre- 
viously brought in the state court on 
the supersedeas bond, if “the only 
thing sought to be accomplished by 
this equitable action” is to stay the 
continuance of that action. Such was 
the construction placed upon the bill 
by the earlier district court of three 
judges, and such was this court’s as- 
sumption when the latter decision 
came here on appeal. Oklahoma Gas 
& E. Co. v. Oklahoma Packing Co. 
(1934) 6 F Supp 893, 895; Okla- 
homa Gas & E. Co. v. Oklahoma Pack- 





4Section 265 provides: “The writ of in- 
junction shall not be granted by any court of 


the United States to stay proceedings in any 
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injunction may be authorized by any law re- 
lating to proceedings in bankruptcy. 


290 





OKLAHOMA PACKING CO. v. OKLAHOMA GAS & ELECTRIC CO. 


ing Co. (1934) 292 US 386, 389, 78 
L ed 1318, 1320, 54 S Ct 732. That 
case eliminated the Corporation Com- 
mission as party to the litigation. The 
district court to which this court re- 
manded the matter summarized Gas 
& Electric’s claim by way of answer 
to the action brought by Wilson & Co. 
in the state court as an attack upon 
the Commission’s order “for sub- 
stantially the same reasons as set out” 
in the present bill. 

The present suit, therefore, is one 
for an injunction “to stay proceed- 
ings” previously begun in a state court. 
The decree below is thus within the 
plain interdiction of an act of Con- 
gress, and not taken out of it by any 
of the exceptions which this court has 
heretofore engrafted upon a limita- 
tion of the power of the Federal courts 
dating almost from the beginning of 
our history and expressing an im- 
portant congressional policy—to pre- 
vent needless friction between state 
and Federal courts. Compare Madi- 
sonville Traction Co. v. St. Bernard 
Min. Co. (1905) 196 US 239, 49 L 
ed 462, 25 S Ct 251; Simon v. South- 
ern R. Co. (1915) 236 US 115, 59 
L ed 492, 35 S Ct 255; Wells Fargo 
& Co. v. Taylor (1920) 254 US 175, 
65 L ed 205, 41 S Ct 93. See War- 
ren, “Federal and State Court Inter- 
ference,” 43 Harvard L Rev 345, 
372-377. That the injunction was a 
restraint of the parties and was not 
formally directed against the state 
court itself is immaterial. Hill v. 
Martin (1935) 296 US 393, 402, 80 
L ed 293, 298, 56 S Ct 278. Cf. 
Kohn v. Central Distributing Co. 
(1939) 306 US 531, 83 L ed 965, 59 
S Ct 689; Steelman v. All Continent 
Corp. (1937) 301 US 278, 81 L ed 
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1085, 57 S Ct 705, 33 Am Bankr Rep 
(NS) 509, pressed upon us by re- 
spondents and relied upon below, is 
plainly inapplicable. 

Neither record nor findings below 
give any other basis for injunctive 
relief save the threatened injury im- 
plied in the state court lawsuit; and 
that could not be enjoined. The 4de- 
cree below is reversed, with directions 
to dismiss the bill. 

Reversed. 


The Chief Justice, Mr. Justice Mc- 
Reynolds and Mr. Justice Roberts ad- 
here to the views expressed in their 
separate opinion in this case. 


[Editor’s Note. The majority opin- 
ion, delivered on December 4, 1939, and 
published in 84 L ed Adv Ops at page 
194, 60 S Ct 215, was withdrawn and 
the above opinion substituted. The fol- 
lowing concurring opinion which ac- 
companied the original decision of the 
court is adhered to by the concurring 
justices. ] 


Mr. Chief Justice HUGHEs, concur- 
ring: 

I concur in the reversal of the 
judgment upon the ground that Wil- 
son & Co., a Delaware corporation, 
was not amenable to suit in the Fed- 
eral district court in Oklahoma. The 
question is essentially the same as that 
presented in No. 38, Neirbo Co. v. 
Bethlehem Shipbuilding Corp. decid- 
ed November 22, 1939 [— US —, 
84 L ed —, (Adv 123) 60 S Ct 153], 
and what was said in the dissenting 
opinion in that case need not be re- 
peated here. (See, as to the scope of 
the consent under the Oklahoma stat- 
ute, the observations of the circuit 
court of appeals in the Neirbo Case 
(1939) 103 F(2d) 765, 769.) 
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But if it be granted that the Dela- 
ware corporation was amenable to the 
process in question, I am unable to 
agree that the complainants should be 
denied relief because of the defense 
of res judicata. The judgment to 
which this effect is given was ren- 
dered by the supreme court of Okla- 
homa in 1930, sustaining, on appeal, 
an order of the Corporation Commis- 
sion requiring gas to be furnished to 
Wilson & Co. at a specified rate. Okla- 
homa Gas & E. Co. v. Wilson & Co. 
146 Okla 272, 288 Pac 316. At the 
time of that decision, the review by 
the supreme court of Oklahoma of 
such an order of the Corporation Com- 
mission was considered to be legisla- 
tive in character. Oklahoma Nat. Gas 


Co. v. Russell, 261 US 290, 291, 67 L 
ed 659, 661, PUR1923C, 701, 43 S 
Ct 353; McAlester Gas & Coke Co. 
v. Corporation Commission, 101 Okla 


268, 270, PUR1924E, 3, 224 Pac 
698; Poteau v. American Indian Oil 
& Gas Co. (1932) 159 Okla 240, 242, 
243, PUR1933C, 318, 18 P(2d) 523, 
in which the state court cited with ap- 
proval the decision to that effect of 
the circuit court of appeals in Okla- 
homa Gas & E. Co. v. Wilson & Co. 
(1931) 54 F(2d) 596, 598, 599, PUR 
1932C, 216, applying the Oklahoma 
decisions. Compare Oklahoma Gas 
& E. Co. v. Oklahoma Packing Co. 
(1934) 292 US 386, 388, 78 L ed 
1318, 1320, 54 S Ct 732; Oklahoma 
Corp. Commission v. Cary (1935) 
296 US 452, 458, 80 L ed 324, 326, 
12 PUR(NS) 161, 56S Ct 300. The 
contention of the complainants before 
the state court was that the Commis- 
sion’s order violated their rights un- 
der the Federal Constitution. (146 
Okla 272, 281 288, 288 Pac 316.) 


But in the view, as then held, that the 
action of the state court was legisla- 
tive in character, no appeal lay to this 
court from the state court’s determina- 
tion of the Federal question. Prentis 
v. Atlantic Coast Line Co. (1908) 211 
US 210, 226, 227, 53 L ed 150, 158 
159, 29 S Ct 67; Oklahoma Nat. Gas 
Co. v. Russell, supra. Accordingly, 
the complainants brought this suit in 
the Federal court to enjoin the en- 
forcement of the Commission’s order, 
It was not until several years later 
(in 1935) that the Oklahoma supreme 
court decided, in a suit between other 
parties, that its action in reviewing 
such an order of the Commission was 
judicial and not legislative in char- 
acter. Oklahoma Cotton Ginners’ 
Asso. v. State, 174 Okla 243, 51 P 
(2d) 327. The manifest injustice of 
holding that complainants are bound 
by the state court’s ruling in 1930 as 
a judicial determination, when at that 
time under the state court’s construc- 
tion of the state Constitution the com- 
plainants were not at liberty to treat 
the ruling as a judicial determination 
and to obtain a review of the Federal 
question by this court upon that 
ground, is not met, as it seems to me, 
by invoking the general doctrine of 
res judicata. 

Whether the judgment of a state 
court is res judicata is a question of 
state law. The Federal courts are not 
bound to give such domestic judg- 
ments any greater force than that 
awarded them by the courts of the 
state where rendered. Union & Plant- 
ers’ Bank v. Memphis (1903) 189 US 
71, 75, 47 Led 712, 715, 23 S Ct 604; 
Covington v. First Nat. Bank (1905) 
198 US 100, 109, 49 L ed 963, 967, 
25 S Ct 562; Wright v. Georgia R. 
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& Bkg. Co. (1910) 216 US 420, 429, 
54 L ed 544, 554, 30 S Ct 242. I 
think that we are not at liberty to 
assume that the Oklahoma court would 
so far depart from the plain require- 
ments of justice as to preclude in these 
circumstances a review of the Federal 
question in a court of competent juris- 
diction. The state court has not spok- 
en to that effect and what the state 
court has said I think clearly imports 
the contrary. 

This appears from its decision in 
Oklahoma Gas & E. Co. v. Wilson & 
Co. (1936) 178 Okla 604, 63 P(2d) 
703. That was an action in the state 
court on the supersedeas bond given 
on the appeal to the supreme court 
from the Commission’s order in ques- 
tion, and Wilson & Co., the plaintiff, 
had judgment. The supreme court 
reversed that judgment and directed 
a stay pending the determination in 
this very suit in the Federal court of 
the validity of the Commission’s or- 
der. The supreme court expressly re- 
ferred to its decision, in 1935, in Okla- 
homa Cotton Ginners’ Asso. v. State, 
supra, that its action in reviewing or- 
ders of the Commission affecting 
rates of public utilities constituted a 
judicial determination of the ques- 
tions involved. But instead of hold- 
ing that the ruling in 1930, upon the 
order now under review, constituted 
a final adjudication of the validity of 
that order, the supreme court held 
that the question of validity was an 
open one for determination by the 
Federal court in the present suit. Af- 
ter saying that in view of the uncer- 
tainty with respect to the “right to a 
judicial remedy in the state courts,” 
the Federal court had acquired juris- 
diction of this suit, the state court, at 
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p. 606 of 178 Okla, concluded as fol- 
lows: 

“That remedy was available to them 
as the only certain method of obtain- 
ing a judicial determination of the 
validity of the Commission’s order. 
The suit was a direct attack upon such 
order, and until its validity was es- 
tablished in that suit, the state court 
was without jurisdiction to proceed 
with an action based upon such order. 
This for the reason that where direct 
attack in equity is made upon the or- 
der of the Commission, the defend- 
ants’ liability on such order is not 
finally determined judicially until final 
determination of the equitable action.” 

If under the state law as thus de- 
clared in Oklahoma upon considera- 
tion of the particular circumstances of 
this case, liability on the Commission’s 
order is not finally determined judicial- 
ly until the determination of that ques- 
tion in this equity suit, I am at a loss 
to understand how the action of the 
state court on the 1930 appeal can be 
regarded as res judicata and thus a 
bar to that determination. 

The decree below enjoining en- 
forcement of the Commission’s order 
appropriately followed the determina- 
tion of its invalidity. The point that 
the decree should not have gone fur- 
ther and enjoined the prosecution of 
the action in the state court upon the 
supersedeas bond is at best only one of 
technical importance, as the state court 
itself enjoined such proceedings pend- 
ing the determination of this suit, ap- 
parently in the view that a determina- 
tion herein of the invalidity of the 
order would dispose of the merits. 


Mr. Justice McReynolds and Mr. 
Justice Roberts join in this opinion. 
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PENNSYLVANIA SUPERIOR COURT 


Land Title Bank & Trust Company 


v. 


Pennsylvania Public Utility Commission etal. 


(— Pa Super Ct —, 10 A(2d) 843.) 


Rates, § 313 — Combined billing — Apartments — Wholesale service. 


Persons owning and operating an apartment development through the 
medium of a Massachusetts trust are not entitled to purchase electric serv- 
ice therefor under a wholesale rate even though the bills for such service 
are sent to and paid by the trustee rather than the individual tenants of the 
apartments, and though the quantity of consumption meets the requirements 


of the wholesale tariff. 


[January 30, 1940.] 


F  aieaee from Commission order denying right to purchase 

electric service under wholesale rates; affirmed. For Com- 

mission decision, see 23 PUR(NS) 178, and for decision on 
reargument, see 26 PUR(NS) 187. 


Argued before Keller, P. J., and 
Cunningham, Baldrige, Stadifeld, 
Parker, and Rhodes, JJ. 

APPEARANCES: Thomas’ Burns 
Drum, John V. Lovitt, and Ballard, 
Spahr, Andrews & Ingersoll, all of 
Philadelphia, for appellant; Samuel 
Graff Miller, Assistant Counsel, of 
Harrisburg, and Harry M. Showalter, 
Counsel, of Lewisburg, for appellees; 
Frank M. Hunter, of Chester, for in- 
tervener. 


STADTFELD, J.: This is an appeal 
from the action of the Pennsylvania 
Public Utility Commission denying 
appellant the right to purchase electric 
service under a wholesale rate con- 
tained in the tariff filed by the respond- 
ent electric company. 

Appellant owns and operates an 
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apartment development known as Vil- 
la D’Este, located in Upper Darby 
township, Delaware county, Pennsyl- 
vania. This development consists of 
264 apartments constructed and oper- 
ated as a group. 

Respondent now meters each apart- 
ment separately and bills at its “resi- 
dence rate,” although these bills (with 
few exceptions) are sent to and paid, 
not by the individual tenants of the 
apartments, but by appellant. 

On October 31, 1934, appellant de- 
manded that respondent furnish elec- 
tric service for the entire development 
metered at a single point under re- 
spondent’s W. L. P. (wholesale light 
and power) rate. Respondent made 
several tests which show that the 
W.L. P. rate would result in substan- 
tial reduction. Respondent refused 
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appellant’s demand and on October 
28, 1935, appellant filed a complaint 
with the Public Service Commission 
to compel respondent to grant appel- 
lant the W.L. P. rate. The case was 
heard and argued before the Public 
Service Commission but that Commis- 
sion went out of existence without de- 
ciding the case, and on March 7, 1938 
(23 PUR(NS) 178), the newly cre- 
ated Pennsylvania Public Utility Com- 
mission entered an order dismissing 
the complaint. A petition for rehear- 
ing and reargument was presented and 
dismissed on October 10, 1938 (26 
PUR(NS) 187). 

It is agreed that as far as the quan- 
tity of consumption is concerned, ap- 
pellant meets the requirements of the 
tariff but the Commission denied that 
appellant was a “customer” within the 
meaning of the tariff. 

By stipulation, made part of the rec- 
and respondent 


ord, complainant 
agreed on most of the facts deemed 
by either to be relevant and material. 

Sometime in 1926, John H. Mc- 
Clatchy, a real estate developer, pur- 
chased a tract of land in Upper Darby 


township, Delaware county. In the 
same year, he received permits for con- 
struction of dwellings to be erected on 
this tract of land. Pursuant to the au- 
thority granted by these permits he 
built 66 structural units which were 
divided into 132 vertical duplex dwell- 
ings of 264 apartments now known as 
the “Villa D’Este.” 

The Villa D’Este Development is 
described as follows: One apartment 
section parallels the south side of Glen- 
thorne road; another section directly 
south and paralleling the former with 
an Open court between is on the north- 
ern side of Radbourne road; another 
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section paralleling the above two sec- 
tions is on the south side of Radbourne 
road ; another section northwest of the 
intersection of Glenthorne road and 
Guilford road runs in a northerly and 
southerly direction; and the last sec- 
tion is northeast of the intersection of 
Glenthorne road and Alderbrook road 
paralleling the latter road, and runs 
approximately in a  northeasterly- 
southwesterly direction. 

While the structures were in the 
course of construction, the said John 
H. McClatchy made application to the 
Delaware County Electric Company, 
since merged into the respondent com- 
pany, requesting provision of the nec- 
essary facilities for electric service to 
the said development. The applica- 
tion contemplated the separate supply 
and separate metering of electricity 
by the electric company to each of the 
264 apartments or residences. Pur- 
suant to this request, the Delaware 
County Electric Company installed 
the necessary equipment and the re- 
quested service has been maintained 
since that date. Intervener’s invest- 
ment for the installation of this serv- 
ice exceeded $8,500. 

Prior to July 30, 1926, the said John 
H. McClatchy placed upon each verti- 
cal half of each of the 66-apartment 
structures, that is to say, upon each 
of the 132 vertical duplex dwelling 
structures, first and second mortgages. 
The first mortgages are owned by 
various unrelated entities. The sec- 
ond mortgages are owned by four sep- 
arate and unrelated building and loan 
associations, the properties to which 
the mortgages appertain not being con- 
tiguous. 

On July 30, 1926, and subsequent 
to the placing of the mortgages, the 
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said John H. McClatchy and Mary 
E., his wife, conveyed the property to 
The Land Title & Trust Company by 
deed. 

On August 2, 1926, a certain agree- 
ment of trust was executed wherein 
the said John H. McClatchy and Mary 
E., his wife, were parties of the first 
part, and The Land Title & Trust 
Company was party of the second 
part, and the holders of certificates 
under the terms of the agreement and 
their assigns were parties of the third 
part. 

The trustee had the power and duty 
to collect certain charges from the cer- 
tificate holders and allocate the charg- 
es so collected for payment of taxes, 
mortgage interest, insurance, building 
and loan dues, interest and premium, 
janitorial service, and for making or- 
dinary repairs necessary to maintain 
the external structure. The trustee 


also had the authority to refinance the 
mortgages for the same amount if re- 
financing was necessary. 

The rights and interests of the vari- 
ous certificate holders are stated in the 
trust agreement and the several sched- 
ules appended and endorsed thereon as 


follows: “This certifies that 
as holder of one of these certificates 
is (or are) entitled to the exclusive 
ownership and occupancy of apart- 
ment of Apartment House 
No. . under the terms of the 
Deed of Trust.” 

All certificates of ownership but 12 
were issued to purchasers who had 
paid the said John H. McClatchy. 
These remaining 12 were issued in the 
name of John Dolan, straw man for 
the said John H. McClatchy. After 
a time, and from time to time, holders 
of various ownership certificates de- 
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faulted in the payment of the monthly 
charges due under the Agreement of 
Trust. As a consequence of the de- 
faults by the various certificate hold- 
ers the trustee exposed for sale at pub- 
lic auction the equitable interests of 
the defaulting parties, including the 
equitable interests in their shares of 
building and loan stock. The owner- 
ship certificates were struck down at 
said public auction to the said John H. 
McClatchy or to his nominee or to the 
said trustee or to its nominee. Ata 
later date, because of the numerous 
defaults by certificate holders, various 
of the second mortgages covering the 
vertical premises as aforesaid, became 
in default. Asa result of the defaults 
in the second mortgages, an agreement 
was entered into on December 21, 
1933, between the said John H. Mc- 
Clatchy and Mary E., his wife, the 
trustee and all the second mortgagee 
building and loan associations. This 
agreement, in essence, provided that 
the said John H. McClatchy transfer 
to the respective mortgagee building 
and loan associations the ‘Ownership 
Certificates” acquired by him or for 
him in the various public auctions and 
the twelve “Ownership Certificates” 
issued to John Dolan, straw man for 
John H. McClatchy, as herein earlier 
mentioned, and also transfer all his 
right, title and interest under the trust 
agreement to the holders of the second 
mortgages. The agreement of De- 
cember 21, 1933, in addition, provid- 
ed that The Real Estate Land Title 
& Trust Company should collect “from 
the occupants of the various apart- 
ments the sums payable by them either 
as certificate holders or as_ lessees 
of the apartments.” The sums col- 
lected from the “Certificate Holders 
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shall be applied as heretofore in ac- 
cordance with the Agreement of Trust. 
The rentals from the leased apartments 
shall be applied to operating expenses 
including trustee’s expenses, to the 
payment of the taxes and interest on 
first mortgages on the leased apart- 
ments, and to pay over any remainder 
to the Building and Loan Associations 
in proportion to the amount of mort- 
gages held by them respectively on all 
of the apartments which are not oc- 
cupied or equitably owned by the Cer- 
tificate Holders.” 

After the agreement of December 
21, 1933, defaults occurred on addi- 
tional second mortgages by reason of 
defaults in monthly payments due un- 
der the Agreement of Trust on the 
“Ownership Certificates” and the trus- 
tee, from time to time, declared the 
original “Ownership Certificates” for- 
feited and issued what purported to be 
“Ownership Certificates,” to the prop- 
er building and loan associations hold- 
ing the second mortgages on the ver- 
tical structures to which said default 
“Ownership Certificates” appertained. 

It appears, therefore, from an analy- 
sis of the record that at the time of 
the filing of the stipulation of evi- 
dence, the situation was such that there 
were 59 nondefaulting certificate hold- 
ers who were in possession of the 
apartments to which the certificates 
appertained. The remaining 205 cer- 
tificates were in possession of four 
building and loan associations because 
of failure by the various certificate 
holders who were entitled to “equitable 
ownership,” and the use and occupan- 
cy of the apartments to which they ap- 
pertained, to pay the necessary charg- 
es, in consequence of which, the second 
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mortgages on the vertical dwellings 
became in default. 

Complainant, in an endeavor to es- 
tablish its right to come within the 
classification of wholesale light and 
power rate, presents the contention 
that it is a “customer” within the 
meaning of that classification because 
it operates as a business unit and for 
a single purpose through the medium 
of an association commonly referred 
to as a “Massachusetts Common Law 
or Business Trust.” 

In passing, we might call attention 
to the fact that the trust agreement 
between John H. McClatchy of the 
first part, and The Land Title & Trust 
Company, trustee, of the second part, 
and the certificate holders who joined 
therein, while providing for the col- 
lection from the certificate holders of 
certain sums to pay for taxes and wa- 
ter rents upon the units of which their 
respective apartments formed a part, 
and other charges for maintenance, re- 
pairs, etc., did not provide for the col- 
lection of any sum for electric serv- 
ice. 

It is not necessary for us to pass on 
the nature or legal effect of this trust 
agreement, except to the extent neces- 
sary to decide whether appellant should 
be afforded the benefits of the whole- 
sale light and power rate classification 
of respondent’s tariff. 

Our attention has been directed to 
the following excerpts from respond- 
ent’s tariff: ‘Definition of terms and 
explanation of abbreviations. ‘ 
Customer. Any person, partnership, 
association, or corporation lawfully 
receiving service from the company.” 

“The Electric Service Tariff. Ap- 
plication. The tariff provisions apply 
to everyone lawfully receiving electric 
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service from the company, under the 
rates therein, and receipt of electric 
service shall constitute the receiver a 
customer of the company as the term 
is used herein, whether service is based 
upon contract, agreement, accepted 
signed application, or otherwise.” 
(Italics supplied). 

“Tariff Options. Choice of Rate. 
Where the class of service-supply or 
conditions of use are such that two or 
more rates are available, the customer 
shall select the rate or rates to be ap- 
plied to his service.” 

“Rate PD  Primary-Distribution 
Power. Availability. Untransformed 
electric service from the primary sup- 
ply-lines of the company’s distribu- 
tion system where the customer in- 
stalls, owns, and maintains, any trans- 
forming, switching, and other receiv- 
ing equipment required.” 

“Rate WLP. Wholesale Light and 
Power. Availability. Electric serv- 
ice for use in large quantities for light 
and/or power, at the option of the 
customer.” 

Respondent’s Rule 2.2 provides: 
“2.2 Single Point Delivery. Unless 
otherwise stipulated therein, the rates 
named in the tariff for each class of 
service are based upon the supply of 
the service to one entire premise 
through a single delivery and metering 
point. Separate supply for the same 
customer at other points of consump- 
tion shall be separately metered and 
billed.” 

As a result of the transactions here- 
inbefore recited, some of the dwell- 
ings now are held and occupied by 
nondefaulting certificate owners ; some 
are occupied as tenants, respectively, 
of four unrelated building and loan as- 
sociations, mortgagees-in-possession ; 
32 PUR(NS) 


some are occupied by tenants of a 
building and loan association claiming 
ownership through the settlor of the 
trust and some are occupied as tenants 
of a fifth building and loan associa- 
tion. Also, by reason of the same, 
appellant functions as trustee under 
the trust as to the certificate owners, 
as a rental agent severally for each of 
the four mortgagees-in-possession and 
as a rental agent for the building and 
loan associations, not mortgagees-in- 
possession. 

Because of the physical, structural, 
and geographic characteristics of the 
development and of the manifold own- 
ership, possessory and occupancy in- 
terests pertaining thereto, intervening 
appellee declined to treat the 264 dwell- 
ings, or the appellant in its diverse re- 
lationships thereto, as a single cus- 
tomer unit for single point electric 
service. 

Quoting from the report of the Com- 
mission, supra, 23 PUR(NS) at p. 
186: “Taking into consideration all 
the evidence presented, that the certifi- 
cate holders are the ‘equitable owners’ 
and in many instances the occupants of 
each apartment, that the trustee’s du- 
ties are limited and not discretionary, 
that no profit was contemplated, that 
the whole group of apartment house 
dwellings in general does not have 
common conveniences, that for all 
practical considerations each is a sepa- 
rate and distinct residence having all 
the necessary facilities and being en- 
tirely complete in itself, it is our opin- 
ion that this association is not such a 
bona fide business unit as would en- 
title it to come within the Wholesale 
Power and Light Classification of re- 
spondent’s tariff. 

“To sustain this complaint would 
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be to sanction the organization of 
whole blocks of individual owners in- 
to associations like these for the sole 
purpose of affording themselves the 
benefits of a classification to which, 
as individuals, they would not be en- 
titled. These associations could re- 
distribute the energy to the owners 
and occupants of the various premises. 
This device would not necessarily con- 
fine itself to electric companies but 
could be employed by individual own- 
ers to afford themselves the benefits 
of more favorable classifications of 
other utility companies. The effect of 
such an arrangement would be to re- 
sult in upsetting the whole rate struc- 
ture under which the service of the 
Philadelphia Electric Company and 
other utilities is furnished, to the det- 
riment and discrimination of thou- 
sands of other individual consumers; 


” 


To permit separate customer units 
to combine for single point service 
would be to violate the fundamental 
theory upon which the pricing of in- 
tervener’s tariff schedules are based. 

The instant case is governed by 
Hunter v. Public Service Commission 
(1933) 110 Pa Super Ct 589, 2 PUR 
(NS) 285, 289, 168 Atl 541, 544, 
in which we stated: “We do not think 
that the mere fact that the contract for 
supply is made with the individual who 
owns all of the properties is control- 
ling of the situation, in view of all the 
other circumstances connected with 
the use of the properties. 

‘Neither the fact that there are several 
buildings on the plot receiving sepa- 
rate services, nor the fact that the sole 
owner of these buildings would be the 
contracting party for water service 
rendered thereto, are the factors upon 
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which to determine this complainant’s 
grievance. The real point at issue is 
whether the complainant is a single 
commercial-industrial consumer re- 
ceiving water for the purposes of one 
business unit, or whether the thirty- 
four tenants are each essentially sepa- 
rate domestic and/or commercial con- 
sumers. 


In that case, the principle of single 
point metering was denied even where 
the separate structures were truly 
owned by one entity, where they were 
contiguous to one another, and where 
no public highways divided their treat- 
ment. 

The other customers and buildings 
to which appellant calls attention in 
its brief bear no similitude to those in 
the instant case. 

A similar question to that in the in- 
stant case was involved in the case of 
United States v. American Water- 
Works Co. (1889) reported in 37 
Fed 747, where in an opinion by Brew- 
er, J., a similar conclusion was arrived 
at as stated in the syllabus of that 
case: “The Omaha waterworks or- 
dinance provides that the company 
shall furnish water to citizens residing 
along the line of its mains at certain 
rates, and gives a tariff for dwelling 
houses according to the number of 
rooms and other buildings of different 
kinds. Rents for other purposes are 
fixed by meter rates, lowering inverse- 
ly to the amount of water taken. Held, 
that the company has the right to treat 
each building separately ; and the Unit- 
ed States, as owner of the Fort Oma- 
ha reservation,—a tract of many acres, 
on which are dwellings for officers, 
hospitals, warehouses, and barracks,— 
is not entitled to be supplied as a single 
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consumer.” See also, Thompson v. 
Goldsboro (1909) 151 NC 189, 65 
SE 901; Brand v. Water Comrs. of 
Billerica (1922) 242 Mass 223, 228, 
136 NE 389. 

Section 1107 of the Public Utility 
Act, 66 P. S. § 1437, provides: “The 
order of the Commission shall not be 
vacated or set aside, either in whole 
or in part, except for error of law or 
lack of evidence to support the find- 
ing, determination, or order of the 
Commission, or violation of constitu- 
tional rights.” 

After a careful consideration of the 


entire record, we believe the Commis- 
sion was justified in finding that nei- 
ther Villa D’Este nor appellant in its 
relation thereto, constituted a single 
customer for the purposes sought in 
the complaint. Any other determina- 
tion would be a discrimination in the 
petitioner’s favor as against other re- 
tail customers similarly situated. 

The assignments of error are over- 
ruled and the order of the Commis- 
sion is affirmed at the costs of appel- 
lant. 


Hirt, J., absent. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Village of Trempealeau 


[2-U-1487.] 


Rates, § 360 — Electric — Seasonal users. 
Higher rates to seasonal electric users are reasonable, in view of the short- 
term service and the distance between seasonal users’ residences and urban 
distribution system, occasioning relatively higher maintenance charges and 


line losses. 


[February 5, 1940.] 


 pnenconneminen on motion of Commission of rates, rules, and 
practices of a municipal electric utility; rates, rules, and regu- 
lations established. 


By the Commission: The Com- 
mission on its own motion decided to 
investigate the rates, rules, and prac- 
tices of the village of Trempealeau as 
an electric utility. Notice of investi- 
gation, hearing, and assessment of 
costs was entered on August 10, 1939. 

Hearing: At Madison on Septem- 
ber 1, 1939, before examiner C. J. 
Jasper. 
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APPEARANCES: Village of Trem- 
pealeau by G. V. Leavitt, Village 
Clerk ; of the Commission staff: John 
E. Rohan, Rate Analyst. 

This proceeding was instituted aft- 
er a study of the utility’s annual report 
had indicated that the utility had 
earned an excessive return in 1938. 
This conclusion, however, was subject 
to any changes that might result from 
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variations in the figures set forth in 
the annual report. In addition it was 
observed that the rules filed by this 
utility were incomplete. Since the 
hearing in this matter there have been 
conferences and an exchange of cor- 
respondence between members of our 
staff and representatives of the utility 
with respect to its rates and extension 
rules. 

It appears that customers on the so- 
called South street line were in the 
past required to pay an $80 connection 
charge plus the cost of the necessary 
transformer. This connection charge 
was refunded pro rata among the cus- 
tomers served from the extension in- 
cluding the new customers or custom- 
er. The payment of the $80 connec- 
tion charge has probably deterred 
some rural customers from taking elec- 
tric service. Twelve of the fourteen 
customers served from the South street 
extension have expressed their will- 
ingness to have the $80 connection 
charge eliminated and it has been in- 
dicated that the other two customers 
are likewise agreeable to this discon- 
tinuance but could not be contacted 
Rural customers not on the South 
street line were required to pay the 
full cost of the extension. 

The rural extension rules attached 
hereto and made a part hereof super- 
sede the utility’s present practice in 
making rural extensions both to cus- 
tomers served for the South street line 
and to rural customers in other areas 
not served from that line. The util- 
ity indicated its willingness and desire 
to place into effect rules of the general 
character herein prescribed. 

The residential and commercial 
lighting rates prescribed herein will 
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give small reductions to residential 
and commercial customers whose 


monthly use of service exceeds 30 kilo- 
watt hours and 80 kilowatt hours, re- 
spectively. No residential or commer- 
cial user will be adversely affected. 


The utility has had seasonal rates 
on file providing for the billing of 
seasonal customers on the urban rates 
plus a $3 annual seasonal charge. It 
appears, however, that this rate has 
not been strictly applied. Higher rates 
to seasonal users are considered rea- 
sonable when consideration is given 
to the fact that seasonal service is 
short-term service and that for the 
most part seasonal users reside at some 
distance from the utility’s urban dis- 
tribution system, thereby occasioning 
relatively higher maintenance charges 
and line losses. 

The rural rate herein prescribed will 
have no substantial effect on payments 
made by rural customers. A number 
of these customers will receive month- 
ly decreases of approximately 10 cents 
during some months of the year. In 
other months when the kilowatt-hour 
consumption varies an increase of 10 
cents may be effective. It is likely 
that increases during certain months 
will be largely offset by decreases in 
other months and that the over-all ef- 
fect will not substantially affect any 
customer’s cost of service. The rate 
revisions herein prescribed will have 
a limited effect on the utility’s reve- 
nues and will not reduce its earnings 
below a fair return. 

The Commission finds: 

1. That the existing rates charged 
by the village of Trempealeau as an 
electric utility for residential, commer- 
cial, rural, and seasonal service, and 
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the existing rules relating to extensions 
of service to rural and seasonal cus- 
tomers are unreasonable. 

2. That the rates herein prescribed 
for residential, commercial, rural, and 


seasonal service, and the rules and 
regulations respecting extensions of 
service to rural and seasonal custom- 
ers as herein prescribed are reasonable 
and proper. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Burlington Transportation Company 


[Case Nos. 8820, 8843, 8861.] 


Certificates of convenience and necessity, § 11 — Powers of Commission — Points 
to be established on carrier route. 

The Commission has no authority to authorize service to and from points 

that may hereafter be established on the route of a motor carrier, in view of 

the statutory requirement of a hearing prior to authorization for the fur- 


nishing of service. 


[February 21, 1940.] 


F penepaa for motor carrier certificate and application for 

transfer of certificates; former order corrected on supple- 

mental application and authorization for points later to be estab- 
lished denied. 


By the Commission: By order dat- 
ed November 22, 1934, in Case No. 
8820, the Burlington Transportation 
Company was granted authority to 
operate as a passenger-carrying mo- 
tor carrier intrastate and interstate 
over a regular route extending from 
the Missouri-lowa state line to St. 
Joseph with the right to receive and 
discharge passengers, baggage, and 
express at Rockport, Tarkie, Fairfax, 
Craig, Mound City, Oregon, Savan- 
nah, and St. Joseph. 

Through inadvertence, the Commis- 
sion failed to include in that order the 
right to serve Linden Junction, Mis- 
souri, and by supplemental application 
filed March 31, 1939, the Burlington 


Transportation Company seeks au- 
thority to serve this point in addition 
to those previously authorized. 

By order dated October 9, 1934, in 
Case No. 8843, the Burlington Trans- 
portation Company acquired by trans- 
fer the right to operate as a passenger- 
carrying motor carrier over an intra- 
state regular route from a terminus at 
St. Joseph to a terminus at Maryville; 
from Maryville, Missouri, to Missou- 
ri-Iowa state line; and from a termi- 
nus at Rockport to a terminus at Mary- 
ville, Missouri. The Commission 
failed to name the points on those 
routes that applicant is authorized to 
serve, and by application filed on 
March 31, 1939, applicant requests 


32 PUR(NS) 302 





—— oe ee OCC 


RE BURLINGTON TRANSPORTATION CO. 


that it be specifically authorized to re- 
ceive and discharge passengers, bag- 
gage, and express at the points of Sa- 
yannah, Junction of U. S. Highways 
Nos. 71 and 275, Rosendale Junction, 
Bolckow Junction, Bernard Junction, 
Pumpkin Center, Maryville, Wilcox, 
Burlington Junction, Clearmont, and 
St. Joseph. 

By order dated October 30, 1934, 
in Case No. 8861, the Burlington 
Transportation Company acquired by 
transfer authority to operate as a pas- 
senger-carrying motor carrier over an 
intrastate regular route from a termi- 
nus at St. Joseph to a terminus at For- 
est City, Missouri. Through inad- 
vertence the Commission failed to au- 
thorize service to and from the point 
of Nodaway river, located between 
these termini, and by supplemental ap- 
plication filed March 31,1939, appli- 
cant requests supplemental order au- 
thorizing it to receive and discharge 
passengers, baggage, and express at 
the point of Nodaway river. 

These applications were assigned for 
hearing at Jefferson City, Missouri, 
on February 14, 1940, at which time 
there was a hearing before a member 
of the Commission after due notice to 
interested parties. Applicant appeared 
by counsel. 

At the hearing applicant requested 
that in addition to correcting these 
orders to include the points erroneous- 
ly omitted, they be granted authority 
to serve resorts, filling stations, or any 


communities that may be hereafter es- 
tablished on any of these routes. 

Section 5267 Rev. Stats. Missouri, 
1929, provides in part: 

“It is hereby declared unlawful for 
any motor carrier to operate or fur- 
nish service (as a common carrier) 
within this state without first having 
obtained from the Commission a cer- 
tificate declaring that public conven- 
ience and necessity will be promoted 
by such operation. The Commission 


upon the filing of a petition for a cer- 

tificate of convenience and necessity 

shall within a reasonable time fix a 

time and place for hearing thereon. 
” 


In view of the above provision in 
the statute, the Commission is clearly 
of the opinion it is without statutory 
authority to authorize service to and 
from points that may be hereafter es- 
tablished on the route of a motor car- 
rier. To do so would be authorizing 
such carrier to furnish service at such 
points without a hearing at which in- 
terested parties could appear and of- 
fer testimony for or against such serv- 
ice. 

It appears that failure to specifically 
name the points herein sought to be 
served was an error on the part of the 
Commission, and that a supplemental 
order should be issued specifically 
naming the points which applicant is 
authorized to serve, and the Commis- 
sion so finds. 





32 PUR(NS) 





UNITED STATES SUPREME COURT 


UNITED STATES SUPREME COURT 


Bell Telephone oe of Pennsylvania 


Pennsylvania Public Utility Commission 


[No. 252.] 
(— US —, 84 L ed —, 60 S Ct 411.) 


Appeal and review, § 2 — Due process — Commission findings — Sufficiency of 
evidence. 
1. A state court, in the absence of other constitutional objections, cannot 
be said to have denied due process when on appropriate hearing it deter- 
mined that there was evidence to sustain a Commission finding, p. 305. 
Courts, § 12 — Federal questions — Error of state court. 
2. The contention that a state court’s decision (that there was evidence to 
support a Commission finding of a violation of state law with respect to 
the conduct of local affairs) was erroneous, does not present a Federal 
question, p. 305. 
Interstate commerce, § 79 — State Commission jurisdiction — Discrimination in 
rates. 
3. A state Commission is competent to establish intrastate telephone rates 
and, in so doing, to decide what constitutes an unreasonable discrimination 
with respect to intrastate traffic, provided such rates are not confiscatory, 
p. 305. 


Interstate commerce, § 28 — Burden on — Intrastate toll rates —Conformity with 
interstate rates. 


4. A Commission order requiring a telephone company to revise its intra- 
state toll rates so as to conform to interstate rates charged for comparable 
distances did not constitute a burden upon interstate commerce, p. 305. 


{January 29, 1940.] 
oe from decision of state court affirming Commission 
order reducing telephone toll rates; appeal dismissed. For 
lower court decision, see 135 Pa Super Ct 218, 28 PUR(NS) 
266, 5 A(2d) 410. 
+ 
APPEARANCE: Mr. Benjamin O. Public Utility Commission, by order 
Frick, of Philadelphia, Pennsylvania, of March 15, 1938 (23 PUR(NS) 
argued the cause for appellant. 173), required appellant, the Bell 
The court declined to hear further Telephone Company of Pennsylvania, 
angen. to revise its intrastate toll rates for 
Per Curtam: The Pennsylvania distances exceeding 36 miles so as to 
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conform to rates charged by the 
American Telephone and Telegraph 
Company for comparable distances for 
interstate services. The Commission 
found, after full hearing, that the 
rates charged for long-distance service 
in Pennsylvania were higher than the 
interstate rates for the same facilities 
for a like or greater distance, and con- 
stituted an unreasonable discrimina- 
tion against intrastate patrons in vio- 
lation of § 304 of the Public Utility 
Law of Pennsylvania of May 28, 
1937, P. L. 1053. On appeal, the su- 
perior court of Pennsylvania affirmed 
the order (1939) 135 Pa Super Ct 
218, 28 PUR(NS) 266, 5A(2d) 410. 
The supreme court of Pennsylvania 
refused appeal. The case comes here 
on appeal from the judgment of the 
superior court. See Pennsylvania R. 
Co. v. Public Service Commission 


(1919) 250 US 566, 63 L ed 1142, 


PUR1920A 909, 40 S Ct 36. 

Appellant expressly disclaimed be- 
low, and also here, raising the question 
of confiscation. Its contentions are 
(1) that the Commission’s order is 
wholly without support in the evidence 
and thus constitutes a denial of due 
process contrary to the Fourteenth 
Amendment; (2) that the order 
based on discrimination only, and pre- 
scribing rates not found to be reason- 
able and depriving appellant of con- 
siderable revenue, is arbitrary and 
hence a denial of due process; and (3) 
that the order is a regulation of inter- 
state rates and imposes a direct burden 
upon interstate commerce. 

[1, 2] As to the first contention, 
it appears that the state court heard 
the appeal judicially and decided that 
there was evidence justifying the find- 
ing of the Commission of unreason- 
[20] 
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able discrimination in the transaction 
of its intrastate business. In the ab- 
sence of other constitutional objec- 
tions, it cannot be said that a state 
court denies due process when on ap- 
propriate hearing it determines that 
there is evidence to sustain a finding 
of the violation of state law with re- 
spect to the conduct of local affairs. 
The contention that such a decision is 
erroneous does not present a Federal 
question. Arrowsmith v. Harmoning 
(1886) 118 US 194, 196, 30 L ed 
243, 6 S Ct 1023; Bonner v. Gorman 
(1909) 213 US 86, 91, 53 L ed 709, 
711, 29 S Ct 483; American R. Ex- 
press Co. v. Kentucky (1927) 273 US 
269, 273, 71 L ed 639, 641, 47 S Ct 
353. 

[3] As to the second contention, 
where there is no claim of confiscation, 
the state authority is competent to es- 
tablish intrastate rates and in so doing 
to decide what constitutes an unrea- 
sonable discrimination with respect to 
intrastate traffic. See Stone v. Farm- 
ers’ Loan & Trust Co. (1886) 116 US 
307, 325, 29 L ed 636, 642, 6 S Ct 
334, 388, 1191; Portland R. Light & 
P. Co. v. Railroad Commission (1913) 
229 US 397, 410, 57 Led 1248, 1258, 
33 S Ct 820; Los Angeles Gas & E. 
Corp. v. California R. Commission, 
289 US 287, 304, 305, 77 L ed 1180, 
1191, 1192, PUR1933C 229, 53 S Ct 
637 ; West Ohio Gas Co. v. Ohio Pub. 
Utilities Commission (1935) 294 US 
63, 70, 79 L ed 761, 768, 6 PUR 
(NS) 449, 55 S Ct 316. 

[4] Finally, it appears that the 
Commission’s order related exclusively 
to intrastate traffic and that there was 
no attempt to regulate interstate rates. 

The appeal is dismissed for want of 
a substantial Federal question. 
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Re North American Company 


[File No. 46-187.] 


Re North American Light & Power 
Company 


[File No. 43-255.] 
[Release No. 1903.] 


Security issues, § 44 — Stock issue to parent corporation — Compliance with 
court decree. 

1. No adverse finding should be made under any subdivision of § 7(d) of 
the Holding Company Act in so far as proposal to issue and sell stock 
relates to its issue and sale by a subsidiary of a registered holding com- 
pany to the holding company itself, where the courts have found that ad- 
vances by the holding company to the subsidiary should be represented by 
common stock and not by notes, and that notes illegally issued should be 
surrendered and common stock issued in lieu thereof, to the advantage of the 
subsidiary and its investors, p. 313. 


Intercorporate relations, § 18.1 — Stock acquisition — Necessity of authorization. 


2. An application by a registered holding company for authority to acquire 
common stock of a subsidiary under § 9(c) of the Holding Company Act 
is unnecessary, since such acquisition, under Rule U-9C-3 (14), is exempt 
from the requirement of prior authorization, where the acquisition is for 
cash, the security is issued by a majority owned subsidiary which is organ- 
ized under the laws of one of the states, and substantially all of gross 
revenues on a consolidated basis are derived from business done and per- 
formed within the United States, p. 314. 


Security issues, § 120 — Approval of speculative offering — Compliance with 
court decree — Preémptive rights of stockholders — Conditions. 
3. An offering of common stock, by a subsidiary of a registered holding 
company, to stockholders other than the parent corporation may be per- 
mitted even though the security is of a speculative nature and purchases of 
the stock would not be justified at the offering price, where the offering 
is made in accordance with a judicial decree in order to carry out the pre- 
émptive rights of the stockholders; but such offering should be subject 
to the condition that appropriate notice be given as to the nature of the 
security, and, if any stockholder inadvertently accepts the offer to pur- 
chase, the corporation after consultation with the staff of the Securities 
and Exchange Commission must communicate with the intending purchaser 
and call his attention to the market price and to the findings of the Com- 
mission and give him an opportunity to rescind his purchase, p. 314. 


[January 26, 1940.] 
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RE NORTH AMERICAN CO. 


ECLARATION pursuant to § 7 of the Public Utility Holding 
Company Act regarding proposed issue and sale of com- 
mon stock by a subsidiary of a registered holding company, and 
application by the holding company for order exempting pro- 
posed acquisition of such stock, or, in the alternative, for 
approval of the acquisition; declaration permitted to become 
effective subject to conditions, and application for acquisition 
authority dismissed as unnecessary. 


APPEARANCES: Carl S. Stern and 
Ralph C. Binford of the Public Util- 
ities Division of the Commission; 
Charles S. Hamilton, Jr., of New 
York, New York, for the North 
American Company and North Amer- 
ican Light & Power Company; Wil- 
liam N. Dederick of New York, New 
York, for John H. Murphy ; Lawrence 
R. Condon and Robert W. Woodruff 
of New York, New York, for John 
W. Walters, intervener. 


By the Commission: North Amer- 
ican Light & Power Company (here- 
inafter called “Power Company”), a 
registered holding company and a sub- 
sidiary of the North American Com- 
pany (hereinafter called “North 
American’’), a registered holding com- 
pany, has filed a declaration pursuant 
to § 7 of the Public Utility Holding 
Company Act of 1935, 15 USCA, 
§ 79g, regarding the proposed issue 
and sale of 2,666,667 shares of Power 
Company’s common stock to North 
American and other stockholders of 
Power Company. 

North American has filed an appli- 
cation for an order under § 9(c) of 
the act exempting the proposed ac- 
quisition of the common stock by it 
from the provisions of § 9(a), or, in 
the alternative, for approval of such 
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proposed acquisition pursuant to § 10 
of the act. 

A hearing was held upon said dec- 
laration and application, as amended, 
after appropriate notice. 


The Parties 


Power Company, a Delaware corpo- 
ration, controls, through stock owner- 
ship, public utility companies operat- 
ing in the states of Kansas, Missouri, 
Nebraska, and Illinois, and other non- 
operating and inactive companies. 
North American owns approximately 
73 per cent of the common stock of 
Power Company. 


The Background of the Proceedings 


The applications before the Com- 
mission spring from a contract dated 
March 27, 1931, and a court decree 
following a litigation with respect to 
that contract. Power Company was 
desirous of issuing and selling $10,- 
000,000 principal amount of serial 
notes, retirable $2,000,000 a year over 
a period of five years, for the purpose 
of retiring bank loans and reducing 
open account indebtedness to a subsid- 
iary. To enable the transaction to be 
consummated Power Company en- 
tered into the contract in question 
wherein it agreed to make an offering 
of its common stock annually to all 
of its common stockholders, ratably in 
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proportion to their respective holdings, 
at a price of approximately 75 per cent 
of the prevailing market price in 
amounts sufficient to assure Power 
Company the necessary $2,000,000 on 
each serial maturity, and North Amer- 
ican? agreed that it would take up at 
that price whatever stock the other 
stockholders of Power Company 
failed to subscribe for. 

The contract provided that in the 
event that it was legally impossible for 
Power Company to offer the shares of 
common stock. North American 
would meet the obligation by purchas- 
ing the then maturing serial notes. 

During the years 1932, 1933, and 
1934 North American lived up to the 
contract, purchasing stock not other- 
wise subscribed for.* 

In 1935 and 1936 North American, 
which was then in control of Power 
Company, claimed that it was legally 
impossible for Power Company to is- 
sue stock pursuant to the contract. 
Accordingly when it advanced money 
for the payment of the serial notes ma- 
turing in those years it received notes, 
bearing 5 per cent interest,® of Power 
Company in return for such advances 
instead of stock. 


The Litigation 


Certain preferred stockholders, 


claiming that the failure of North 
American to take stock in 1935 and 
1936 was in violation of the contract, 
brought suit to require that the con- 
tract be lived up to. The district court 
for the southern district of New York 
held* that North American should 
have taken the stock, and decreed that 
the notes were unenforceable, that the 
$500,000 of interest paid by North 
American be refunded, with interest at 
6 per cent, and that stock be issued to 
North American in lieu of the notes, 
The price per share which North 
American was required to pay was 
fixed by the court in relation to the 
market prices in existence in March of 
1935 and 1936, when the stock should 
have been issued. The district court 
decreed that 2,000,000 shares should 
be issued at $1, the price fixed for 
1935, and 666,667 shares at $3 per 
share, the price fixed for 1936. 

The circuit court of appeals for the 
second circuit affirmed the decrees with 
a modification,® requiring that Power 
Company should first offer the stock to 
persons who were stockholders of rec- 
ord of Power Company on March 5, 
1935 and 1936. The circuit court 
said (106 F(2d) at p. 82): 

“An offer by Power Company 
should be made to all its stockholders 
and not to North American alone as 





1 The contract constituted a joint and sev- 
eral obligation of North American and of 
Middle West Utilities Company, the latter be- 
coming bankrupt, the entire burden fell upon 
North American. At the date of the contract 
North American held approximately 43 per 
cent of the common stock of Power Company, 
and interests affiliated with Middle West Util- 
ities Company held approximately the same 
amount. 

2It is set forth in the opinion of the dis- 
trict court that in 1932 the stockholders, other 
than North American, subscribed to $2,490 of 
stock at the rate of $15 a share, in 1933, 
$215,740 at the rate of $2 a share. In 1934 
North American took up the entire $2,000,000, 
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the other stockholders having waived their 
rights. North American now holds 2,661,216 
shares of the 3,621,392 common shares out- 
standing. 

3 The interest paid by Power Company 
($500,000) was held in a reserve account by 
North American and was not taken into its 
income account. 

Murphy v. North American Co. (1938) 24 
F Supp 471, per Woolsey, J 

5’ Murphy v. North American Light & P. 
Co. (1939) 106 F(2d) 74, per A. N.. Hand, 
Patterson concurring, Swan dissenting in part. 

6 The district court, while decreeing specific 
performance by North American, had found 
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the decrees have provided. Accord- 
ingly, there must be a modification of 
the decrees in respect to the form of the 
offerings. Justice to the other stock- 
holders requires that they should not 
be deprived of their preémptive rights 
to the stock issuable either in 1935 or 
1936.” (Italics added.) 

The decrees of the district court, as 
now modified, provide for the offer- 
ings to be made in accordance with the 
opinion of the circuit court, but, like- 
wise, in accordance with the opinion of 
the circuit court, the making of such 
offerings is conditioned upon prior ap- 
proval thereof by this Commission. 
The decrees provide that North 
American shall take all stock not sub- 
scribed for by other stockholders, shall 
receive the proceeds of sales to other 
stockholders, and, in turn, shall sur- 
render the Power Company notes, re- 
pay interest collected (with interest 
thereon) and cancel accrued interest. 
The court retains jurisdiction to grant 
further or different relief in the event 
that the action of this Commission is 
such that the procedure directed by the 
decrees cannot be followed. 


The Pending Declaration and 
Application 


The present proceedings are filed in 
compliance with the court decrees. 
They vary from the requirements of 
the decrees in one substantial respect. 
Power Company seeks to make the 
offer to the present common stock- 


holders of record of Power Company 
as well as to those of record in March, 
1935 and 1936. This is in order to 
cover the situation not met by the court 
decrees that the present stockholders 
of the company may have possible pre- 
émptive rights, regardless of whether 
they were stockholders on March 5, 
1935, and March 5, 1936.” 

The relief provided by these decrees 
is thus, in effect, a rescission of the 
1935 and 1936 note transactions and 
will in substance require specific per- 
formance of the contract. Asa result, 


Power Company will have a $4,000,- 
000 debt liability replaced by a com- 
mon stock liability and its cash posi- 
tion will be improved by the repayment 
to it by North American of $500,000, 
plus interest.® 


The issuance to North American of 
stock in lieu of the notes now held by 
it, in fulfilment of North American’s 
contract obligation, raises little diffi- 
culty. The fact, however, that the 
common stock must be offered to per- 
sons other than North American and 
at varying prices requires further con- 
sideration into the nature of the securi- 
ties offered to such stockholders. 


Capitalization of the Declarant 


The corporate capitalization (in- 
cluding surplus) of Power Company 
according to its books as of June 30, 
1939, and its capitalization, as of the 
same date, after giving effect to the 
proposed transactions are as follows: 





that it was too late to require an offering to 
other shareholders as a condition precedent to 
that performance. 

T™North American will waive any preémp- 
tive rights which it may have to the extent 
necessary to permit offering to be made to 
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such present shareholders upon a ratable basis 
proportionate to their common stockholdings. 

8 Interest upon the $500,000, at the date of 
decree totaled $79,481.79. Interest at the rate 
of 6 per cent will accrue from the date of the 
decree, to date of payment — the aggregate 
of these two amounts, $579,489.79. 


32 PUR(NS) 





SECURITIES AND EXCHANGE COMMISSION 


% of 
Per Books Total Pro Forma 
Funded debt 

30-year Sinking-fund debt series A & B, 54%, 

due 19561 $16,014,500 28.05 $16,014,500 

2,000,000 3.50 2,000,000 

Total Debentures 31.55 $18,014,500 
Advance by the North American Company in- 


cluding interest 7.45 
Total Long-term debt 39.00 


$18,014,500 
Preferred stock aia 
6% Cumulative, no par 2 ($100 liquidating value) 
194,180 shares outstanding $18,555,021 
Common stock and surplus 
Common stock $1 par value, outstanding shares 3 
3,621,392 shares per books 
6,288,059 shares pro forma ..... Biolerele Webs kins 


Surplus 


$3,621,392 


6.34 


$6,288,059 10,93 


Capital 
Deficit since December 31, 1932 


Total Common Stock and Surplus 


Total Capitalization 


$18,361,386 
5,708,192 


$16,274,586 
$57,094,107 


32.16 
10.00 


28.50 
100.00 


$19,609,719 
4,921,392 


$20,976,386 
$57,545,907 


34.08! 
8.55! 


36.46 
100.00 


1 After deducting treasury holdings of $507,500. 

2 As at June 30, 1939, there were $8,155,560 dividend arrears on the preferred stock amount- 
ing $42 per share. As at December 31, 1939, these arrears amounted to $8,738,100, or $45 
per share. 

8 After deducting 1,757.43 shares held in treasury. 

4 After credit of $1,333,333, arising from the proposed issue and sale of common stock, less 
estimated expenses of $85,000 in connection therewith. 

5 After refund of cash; cancellation of interest accrued on notes, less estimated Federal 


income taxes, aggregating $786,800. 


Investments of Power Company 


A comparison as of June 30, 1939, 
of the values of its investments as re- 
corded on the books of Power Com- 


Common stocks of subsidiaries consolidated 
Preferred stocks of subsidiaries consolidated 
Advances to subsidiaries consolidated 
Subsidiary investment companies 
Other subsidiaries 
Securities of affiliates not consolidated 
Other security investments 


Northern Natural Gas Company common stock 


Other investments 


pany with the underlying book values 
thereof as determined by the declarant 
shows the underlying book value to be 
substantially less as follows: 


Underlying 
Book Values 


$18,310,117 
4,608,700 


10,907,033 
2,046,506 
911,000 


8,055,075 
100,800 


$44,939,231 


Recorded 9 
Values 
$26,736,340 

4,578,957 


13,781,980 
2,189,564 
907,156 


6,745,710 
100,733 


$55,040,440 





9 The values as recorded on the books of 
Power Company are carried, so far as can 
be determined, approximately at cost or less 
than cost. 

10 The underlying book values of the Power 
Company’s investments, directly, in common 
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stocks and, indirectly, in common stock under- 
lying the Power Company’s advance to a sub- 
sidiary consolidated are equivalent to 112 
times income applicable thereto. This 1s 
shown by the following table for the twelve 
months ended June 30, 1939: 
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Earnings of Power Company 


The consolidated income  state- 
ment 4 of Power Company for the 
twelve months ended September 30, 
1939, after giving effect to the pro- 
posed transaction, is as follows: 


Operating revenues $15,086,280 
Operating expenses (including de- 


preciation and taxes) 


10,632,504 


$4,453,776 
853,415 


$5,307,191 


Net operating revenues .. 
Nonoperating revenues ... 


Gross income . : 
Deductions (including preferred 


dividend requirements of sub- 
sidiaries consolidated ) 


3,479,562 
$1,827,629 
1,165,080 


$662,549 


Net income .. . 
Preferred dividend requirements 
of the declarant 


Balance available for common stock 


From the foregoing table it appears 
that the common stock, on a pro forma 
basis, earned 10.5 cents per share on 
the 6,288,059 shares to be outstanding, 
which amount would have been avail- 
able for common stock dividends if it 
had not been for the preferred arrear- 
ages heretofore mentioned. These 
earnings on the common stock show a 
substantial and steady annual improve- 
ment over the $2,000,000 deficit after 
the preferred dividend requirements 
for the year ended December, 1933." 

These increases in earnings have 
continued, although there has been a 
substantial improvement in the provi- 
sions for maintenance and deprecia- 
tion, the maintenance and depreciation 
over the last four years having aver- 





Common stocks of subsidiaries consolidated 
Advances to subsidiary investment companies, 
consolidated common stocks underlying 


Common stock of Northern Natural Gas Company 


Miscellaneous security investment 


Preferred stocks and other advances 


11The above pro forma income statement 
represents the consolidated income statement 
as per books adjusted to eliminate nonrecur- 
ting income and tax savings and to reduce 


Gross Income 


Sept. 30,1939 (Pro Forma)... 5, "307, 191 


Italics denote deficit. 


* After provision for amount of preferred dividends. 


arrears since July 1, 1932.) 
+ After adjustments to eliminate charges for 


Underlying Book 

Balance of Values Equal to 
Income Times Balance of 
Applicable Income Available 


$1,724,835 10.6 


393,825 25.6 
1,137,179 : 


Underlying 
Book Values 


$18,310,117 


10,082,471 
8,055,075 
100 


’ 





$36,548,463 


$44,939,231 


interest charges to amounts based on present 
funded debt. 

12 The balance available for common stock 
of the declarant for the last six years on a 
consolidated basis was as follows: 

Balance Earnings 
Available for per Share 
Common Stock* On Common Stock* 
$2,193,728 $0.65 
1,872,564 0.52 
1,225,734} 0.344 
511,203+ 
363,9917 
273,997+ 
662,549F 


$3,255,839 


(Preferred dividends have been in 


interest paid or accrued on notes payable to 


North American which interest was ordered refunded or canceled in the decision of the court. 
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aged in excess of 19 per cent of the 
gross operating revenues.” 

Power Company has furnished no 
evidence as to the possibilities of im- 
proved earnings arising through an 
increasing volume of business. An of- 
ficer of Power Company testified that 
though the general trend of business 
has been upward, rates have a tenden- 
cy to decrease and expenses to increase. 
However, this officer testified as to 
various possibilities which, apart from 
an increase in gross revenues, might, 
from a long-term view-point, result in 
an increase in the balance of net in- 
come available for common stock." 
These possibilities, though not inher- 
ently unreasonable, are conjectural and 


wholly dependent on future happen- 
ings. 

As regards the actual earnings of 
104 cents a share, it should be pointed 
out that the arrears on the preferred 
stock as at June 30, 1939, amount to 
$42 a share and that on the basis of 
present earnings it will take 12.4 years 
before there could be any payment of 
a dividend on the common stock." 


The Common Stock Equity Consid- 
ered on Various Bases 


Asset value. 

The following is a tabulation of the 
asset values as at June 30, 1939, of 
the Power Company common stock, 
with adjustments as stated: 





13 Year 
Ended 


Consolidated 
Operating 
Revenues 

$13,552,148 
13,949,248 
14,362,496 
14,684,309 
15,477,345 
14,744,462 
15,086,280 


2,203,509 
2'272,198 


Provision for 
Depreciation 
Reserves % 
$1,481,511 
1,692,941 12.1 
1,892,601 


Maintenance 
Expense 
$598,914 

483,482 
582,462 
691,427 
822,663 
755,429 
660,250 


Per share on 
6,288,059 shares 
common stock 
to be outstanding 


13.2 
15.1 
16.4 
14.9 


Balance available for common stock of Power Company as shown on 


pro forma consolidated income statement 


Possible increases (tabulated from testimony) 


$662,549.29  10.5¢ 


(1) Redemption of 6% and 7% Preferred stock of subsidiaries from 
proceeds of sale of 5% Preferred stocks: 


Kansas Power and Light Co. ......... 
Missouri Power & Light Co. .......... 


(2) Redemption of $2,000,000 5% debentures of North American Light 
& Power Company from cash available on June 30, 1939 


Cr 


110,683.00 t 
46,702.00 $ 2.5¢ 


$819,934.29  13.0¢ 
100,000.00 = 1.6¢ 


$919,934.29  14.6¢ 


(3) Excess pro rata share of income over dividends received on in- 


vestment in Northern Natural Gas Company .... 
(4) Possible future income from investment in Illinois lowa Power 


Company 


15 By the use of some of the current assets 
and the happening of some of the possibilities 
outlined, this period might be shortened. 
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355,628.35  5.7¢ 
526,488.00  8.3¢ 


$1,802,050.64  28.6¢ 
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(1) Total common stock and surplus 
(2) Reflecting preferred stock arrearages as at 
June 30, 1939 ($8,155,560) 


(3) Same as (2) but reflecting in addition the 
difference between the liquidating value 
and stated value of the preferred stock 


(SROZ 97S). co cewcass cnicccecccccectscscs 
Earnings value. 

Any capitalization of present earn- 
ings will be misleading unless consider- 
ation is given to the fact that because 
of the arrears on the preferred stock, 
the earnings on the common may not 
be available for dividends for many 
years. This postponement of divi- 
dends must result, on any basis of cal- 
culation, in a marked reduction of any 
estimate of value which might be 
reached by capitalization of the pres- 
ent earnings. 


Market Prices 


From an exhibit submitted by Pow- 
er Company, at the request of the 
Commission, it appears that the recent 
range and volume of trading in the 
common stock of Power Company up- 
on the New York Curb Exchange has 
been as follows: 


October 


to 
December 


Average of closing price $1.0539 


Te OE ME ax ccs cdavdenwwwks: 22,400 shares 
$1-2 (Oct. 
19, 20, 21, 23, 27, 29) 


$2 (Dec. 


Pro Forma Equity 
Value per Share 


Adjusted to 

Underlying 

Per Book Values 
Books of Investments 


$3.34 $1.74 
2.04 0.44 


Equity Value per Share 


Adjusted to 

Underlying 

Per Book Values 
Books of Investments 


$1.70 
2.24 


None 


(Deficit 0.55) 


2.00 1.90 


None 


(Deficit 0.78) 
Conclusions 


The issuance and sale to North Ameri- 
can. 

[1] The stock proposed to be issued 
meets the requirements of § 7(c) (1) 
(A) of the act since it is common stock 
having a par value, being without pref- 
erence as to dividends or distribution 
over, and having at least equal voting 
rights with any outstanding securities 
of the deciarant. No state Commis- 
sion or state securities commission 
having jurisdiction in the premises has 
informed the Commission that any 
state laws which be applicable to the 
proposed transaction have not been 
complied with. 

We accordingly consider whether 
there is any occasion for an adverse 
finding under any of the subdivisions 
of § 7(d). 

North American in the years 1935 
and 1936 advanced a total of $4,000,- 


January 1, 1940 


to 
January 15, 1940 
$1.0357 
2,400 shares 
$1-8 (Jan. 4, 11) 
$1 (Jan. 2, 3, 9, 13, 15) 


1, 1939 
31, 1939 


2, 7, 23, Nov. 21) 





16 An officer of the declarant stated that if 
(a) the investments were valued at their 
market values as at November 15, 1939, where 
market values were obtainable and where not 
obtainable at 11.9 times earnings available for 


31 


investments, and (b) an allowance was made 
for the excess of liquidating value over stated 
value of the preferred stock, the declarant’s 
common stock would have a value of zero on 
a pro forma basis. 
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000 to Power Company, receiving 
notes therefor. As between North 
American and Power Company, the 
courts have found that this investment 
should be represented by common 
stock and not by notes. The surrender 
of the notes and the issuance of com- 
mon stock in lieu thereof is to the ad- 
vantage of Power Company and its 
investors. 

In view of these circumstances, we 
make no adverse findings under any 
subdivision of § 7(d) in so far as the 
present proposal relates to the issue 
and sale of stock by Power Company 
to North American. 

[2] The acquisition by North 
American of such of the common 
stock proposed to be issued and sold 
by Power Company as is not sub- 
scribed for by other persons will be an 
acquisition for cash of a security is- 
sued by a majority-owned subsidiary 
thereof which is organized under the 
laws of one of the states and substan- 
tially all of whose gross revenues (on 
a consolidated basis) are derived from 
business done and performed within 
the United States. Such acquisition 
is, therefore, under our Rule U-9C-3 
(14)"" exempt from the requirement 
of prior authorization thereof by this 
Commission. The application of 
North American relative to such pro- 
posed acquisition is therefore unneces- 
sary and will be dismissed. 


The offering to the stockholders other 
than North American. 

[3] The principal problem presented 
is whether the Commission may permit 
the issuance of the securities in order 
to carry out what the court has found 
to be the preémptive rights of the com- 
mon stockholders of Power Company, 
Granted that Power Company may is- 
sue the securities to North American, 
is there any occasion for adverse find- 
ings so far as those security holders 
are concerned who were under no con- 
tractual obligation to Power Company, 
but of whom the court has found that 
“justice requires that they 


should not be deprived of their pre- 
émptive rights?” ™* 


Where such preémptive rights ex- 
ist—and we must assume in the pres- 
ence of the decrees that they do exist 
—the question is not quite the same 
as it would be in the case of an origi- 
nal issue. Here, the stock is to be is- 
sued, and from the viewpoint of Pow- 
er Company and its stockholders other 
than North American it is desirable 
that the stock should be issued to North 
American and the notes canceled.” 
But as a condition precedent to this de- 
sirable result the courts have required 
an offering to stockholders. A fur- 
ther question is whether the stockhold- 
ers should be deprived of their right to 
prevent a dilution of their shares, al- 
though the securities are speculative 
in their nature and although if the 





17 Rule U-9C-3 (14) was amended January 
20, 1940, but by Rule U-9C-5, adopted upon 
the same date, it was provided: 

“Any exemption available under par. (14) 
of Rule U-9C-3 as in effect prior to January 
20, 1940, shall continue applicable as to the 
acquisition of any securities the issuance and 
sale of which to the acquiring company are 
the subject of an application of declaration 
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theretofore filed with the Commission pur- 
suant to § 6(b) or 7 of the act.” 

18 Murphy v. North American Light & P. 
Co. (1939) 106 F(2d) 74. : 

19 The inequity of any result that might 
enable North American to retain the notes in 
violation of its obligation makes this case su! 
generis and accordingly our decision must be 
limited to its precise facts and cannot be re- 
garded as establishing a precedent. 
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RE NORTH AMERICAN CO. 


question came up apart from the con- 
tract and the court decrees thereon, 
we might seriously question whether 
the issuance of the securities would be 
consistent with the public interest. 
Viewing the question thus narrowly, 
we consider the proposed offerings. 
The general language used in the 
opinion of the circuit court of appeals 
confined the offerings to the common 
stockholders as of March 5, 1935, and 
as of March 5, 1936. The common 
stockholders of Power Company oth- 
er than North American were not rep- 
resented in the litigation and it may 
well be that the present minority com- 
mon stockholders are not now pre- 
cluded from asserting that they 
have preémptive rights, i. e., that pre- 
émptive rights passed with the stock. 
For these reasons, in the present pro- 
ceedings Power Company and North 
American are according preemptive 


tights to existing stockholders as well 
as to those who held stock in March, 


1935 and 1936. 
The offer to the public (i.e., the 


stockholders other than North 
American) will be of 2,000,000 shares 
at $1 per share, 666,667 shares at $3. 
The offering at $1 calls for a consid- 
eration of the following factors: 

(a) The recent market value has 
ranged around $1. What the market 
value will be after the offering is made 
isa matter for conjecture. 

(b) On an asset basis, after giving 
effect to the proposed transactions and 
adjusting book figures to the under- 
lying book values of the investments 
of Power Company, there would be an 





* Only such portion of the stock so to be 
offered will be offered to minority sharehold- 
ets as 1s proportionate to their present, 1935, 
= = stock ownership, as hereinabove in- 
icated, 


equity per share of considerably less 
than $1. The precise figure is 31 
cents; but if the underlying invest- 
ments were written down to market 
values where market values were ob- 
tainable, and where not, adjusted to a 
capitalization of earnings on a basis 
of 8.4 per cent, the equity per share 
would be zero. 

(c) The stock is earning 10.5 cents 
a share, but unless there are substan- 
tial improvements in the affairs of the 
company it will require upwards of 
twelve years to pay off the arrears in 
dividends on the preferred stock. Ac- 
cordingly it would appear that if a 
value for this stock is computed upon 
the present earning basis, and then 
such twelve years’ postponement of the 
receipt of dividends is taken into con- 
sideration by a reduction of that value, 
(through the use of a 6 per cent or 8 
per cent interest figure), to present 
value, such present value would be less 
than $1. 

(d) On the other hand, it must be 
observed that the condition of the 
company has shown a steady improve- 
ment over the last few years despite 
increasing allowances for maintenance 
and depreciation. In view of the ap- 
propriations now being made for 
maintenance and depreciation, it does 
not appear probable that it will be nec- 
essary that these appropriations will 
have to be increased in the future to 
the extent that they have been in the 
past. Moreover, an officer of Power 
Company has indicated possible im- 
provements by way of increased divi- 
dends from subsidiaries, arising in part 
as the result of new construction which 
has not yet reached a paying basis, and 
reduced charges by appropriate refi- 
nancing which would tend to increase 
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the earnings on the common stock and 
so accelerate the period in which the 
arrears might be paid off. 

The Commission, recognizing the 
speculative nature of the security that 
will be offered, to carry out the pre- 
émptive rights of the stockholders, will 
require that an appropriate notice be 
given to the stockholders as to the na- 
ture of the security, and, with the of- 
fering so conditioned, does not find 
that it is required to make an adverse 
ruling under § 7. 

A more troublesome question is 
raised by the offering of 666,667 
shares at $3 a share. The court felt 
impelled to permit those who were 
stockholders in 1936 to exercise their 
preemptive rights at $3, the figure de- 
termined in relation to the March, 
1936, market value. It may be ques- 
tioned whether it is realistic to offer 
at $3 when the present market value 
is approximately $1, whatever the mar- 
ket value in 1936 may have been, espe- 
cially when at the same time precise- 
ly the same stock is being offered at 
$1 a share. 

On the basis of asset value or pres- 
ent or even proximately prospective 
earnings, the $3 price would be hard to 
justify. No small stockholder would, 
as an officer of Power Company tes- 
tified, be justified in paying $3 for the 
stock at this time when he could pur- 
chase it in the market for $1. 

To change the terms of the decree 
would require a further submission to 
the court and possibly even an appeal 
to the circuit court of appeals, and 
would therefore involve further time 
and expense. To deny the application 
as to the $3 offering will mean the 
certainty of further delay and expense 
for the sole purpose of protecting 
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against the extremely doubtful cop. 
tingency what some of the public 
stockholders may wish to make ay 
improvident investment. On the oth. 
er hand, to permit the offering will 
mean that some persons may inad- 
vertently exercise their options. To 
guard against an inadvertent exercise 
of the option, Power Company, after 
consultation with the staff of the Com. 
mission, has agreed that if any stock- 
holder accepts the offer to purchase 
stock at $3 a share, it will communi- 
cate with the intending purchaser and 
call his attention to the market price 
and to these findings and give him an 
opportunity to rescind his purchase. 
With the offer so conditioned, any per- 
son who does purchase at $3 a share 
will do so with full knowledge of the 
facts. 

In view of the considerations here- 
inabove set forth and of the desire of 
the Commission and of the parties that 
an end be brought to the pending liti- 
gation, and its attendant expense, the 
Commission does not find that the pro- 
posed offering as so conditioned will 
be detrimental to the public interest or 
to the interest of investors or con- 
sumers. 


ORDER 


An appropriate order will issue per- 
mitting the declaration of Power Com- 
pany regarding the issue and sale of 
its common stock to become effective, 
and dismissing the application of 
North American as unnecessary. The 
order to be entered in so far as it per- 
mits the declaration to become effec- 
tive will contain the following condi- 
tions: 

(1) The notices sent to the pres- 
ent and former stockholders advising 
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con. them of their right to subscribe for the ing price for common stock of the com- 
public stock proposed to be issued and sold pany on the New York Curb Ex- 
ke an shall contain a statement that shallem- change, stating that it is required so 
1e oth. body the following data: to do by order of this Commission, 
ig will (a) That the offerings are made and to afford to such person the privi- 
inad- pursuant to court decree; that the lege of rescinding his order for the 
To prices at which such stock is offered purchase of common stock at $3 a share 
Kercise are fixed by such decree; that North within seven days from the date of 
after American is required to purchase at the mailing of such advice by Power 
-Com- the prices so fixed all stock not sub- Company. A copy of these findings 
stock- scribed for by other stockholders. shall be enclosed with such letter of 
rchase (b) The closing price of such stock advice. 
muni- upon the New York Curb Exchange (3) That the proposed issue and 
rand on the nearest practicable day to the sale shall be effected (except as ex- 
- price date of the mailing of such notices, pressly otherwise indicated in these 
im an and in no event more than five days findings and opinion) in accordance 
chase. prior to the date of such mailing. with the terms and conditions of, and 
y per- (ec) Appropriate excerpts from the for the purposes represented by, the 
share portion of our findings designated declaration, as amended. 
»f the “conclusions.” (4) That within ten days from the 
The form of notice shall be submit- date of completion of such issue and 
here- ted to this Commission before mail- sale, declarant shall file with this Com- 
re of ing and shall not be used if disapproved mission a certificate of notification to 
s that by the Commission. the effect that such issue and sale have 
x liti- (2) Inthe event that Power Com-_ been effected in accordance with the 
> the pany receives an order from a stock- terms and conditions of, and for the 
» pro- holder to purchase at a price of $3 per purposes represented by, the declara- 
| will share, Power Company will immedi- tion, as amended (except as otherwise 
st oF ately advise such person in writing by expressly indicated in these findings 


registered mail of the most recent clos- and opinion). 





CALIFORNIA RAILROAD COMMISSION 


Re California-Oregon Telephone Company 


[Decision No. 32790, Application No. 22899.] 


Security issues, § 106 — Sale price of bonds. 
1. Bonds should be sold at not less than par instead of 95 per cent of their 
face value, p. 319. 

Mortgages, § 5 — Indenture provisions — Determination of net earnings. 
2. A provision in a bond indenture for determination of annual net earn- 
ings, in connection with a restriction on dividend payments, should obligate 
the company to determine such earnings according to the system of accounts 
prescribed by the Commission, or, in the absence of such a system of ac- 
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counts, according to sound telephone utility accounting practices, instead 
of merely providing that the determination shall be made according to 
sound telephone utility accounting practices, p. 319. 

Mortgages, § 5 — Indenture provisions — Bond retirements — Duty of trustee. 
3. A provision of an indenture securing a bond issue that any moneys paid 
to the corporate trustee and not expended within a period of two years after 


deposit of the moneys with the 


trustee shall be applied by the corporate 


trustee, as the company may direct, to the purchase of bonds of any series 
then outstanding, should be modified so as to require the corporate trustee 
to select in an impartial manner the bonds to be redeemed through the use 


of such funds, p. 320. 


Security issues, § 111 — Conditions of approval — Revision of indenture. 


4. An order authorizing a utility 


to issue bonds should not become effective 


until an appropriate indenture, modified in accordance with Commission 
requirements, to secure the payment of the bonds has been executed by the 
utility with the approval of the Commission, p. 320. 


[February 6, 1940.] 
——— for authority to issue first mortgage bonds; ap- 


plication granted subject 


By the Commission: In this pro- 
ceeding California-Oregon Telephone 
Co. asks permission to issue at not less 
than 95 per cent of their face value 
and accrued interest $20,000 of its 5 
per cent first mortgage bonds and to 
execute an indenture to secure the pay- 
ment of an authorized bond issue of 
$50,000. 


California-Oregon Telephone Co. is 
a California corporation. It owns and 
operates a telephone plant and system 
at Tule lake and vicinity in Modoc 


and Siskiyou counties. The com- 
pany’s lines connect with the toll sys- 
tem of Columbia Utilities Company 
at the Oregon-California line (Hat- 
field) and with the system of the Pub- 
lic Utilities California Corporation at 
Perez, California. The Columbia 
Utilities Company, through — stock 
ownership, controls applicant. 

Mr. C. T. Leeds, Jr., an associate 
engineer of the Railroad Commission, 
inventoried and appraised the com- 
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to modifications and conditions. 


¥ 
pany’s properties as of October 3], 
1939. A copy of his report was sup- 
plied to applicant. Its general man- 
ager has advised the Commission in 
writing that applicant had no objec- 
tion to said inventory and appraisal. 
In his report, Mr. C. T. Leeds, Jr, 
shows the historical cost of applicant's 
properties at $42,045.18 and the ac- 
crued depreciation at $5,956.44. The 
two amounts are segregated as fol- 


lows: 

Accrued 
Depre- 
ciation 


Esti- 
mated 
Cost 

$704.20 
250.00 
80.71 
755.00 
5,149.21 
539.48 
961.51 
44.07 


6.71 
21,385.31 
2,421.46 
9,154.25 
154.01 


439.26 
$42,045.18 


Organization 

Franchises 

Buildings 

Central office equipment 

Station apparatus 

Station installations .... 

Drop and block wires .. 

P. B. X. 

Booths and special fit- 
tings 

Pole lines 

Aerial cable 

Aerial wire 

Underground conduit .. 

Furniture and 
equipment 
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RE CALIFORNIA-OREGON TELEPHONE CO. 


The depreciated estimated cost of 
the properties is $36,088.74. 

The company reports for 1937, op- 
erating revenues of $9,371.57, for 
1938 operating revenuesof $10,677.36, 
and for the first six months of 1939, 
operating revenues of $5,794.48. 

[1] It is of record that applicant 
is indebted to Columbia Utilities Com- 
pany in the amount of $16,333.66. It 
desires permission to issue its bonds 
for the purpose of paying this debt and 
providing itself with about $2,000 of 
cash needed to extend its telephone 
system in order that service may be 
given to new settlers in the Tule lake 
region. We believe that applicant’s 
bond issue should be limited to $18,- 
000, and that said bonds should be 
sold for not less than par. 

As stated, applicant asks permission 
to execute an indenture to secure the 
payment of an authorized bond issue 
of not to exceed $50,000. Of these 
bonds, it proposes to issue presently 
$20,000 face amount. The issue, how- 
ever, will be, by the order herein, lim- 
ited to $18,000. Under applicant’s 
present proposal the bonds will be dat- 
ed July 1, 1939; bear interest at the 
rate of 5 per cent per annum, payable 
semiannually and mature serially as 
follows: $1,000 face amount during 
each of the years from July 1, 1941, to 
July 1, 1946, both inclusive, and $2,000 
per annum for the years thereafter un- 
til all of said bonds are paid. 

The company reserves the right to 
redeem said bonds on sixty days’ no- 
tice. If they are redeemed on or be- 
fore July 1, 1942, the company must 
pay the principal, the accrued interest, 
and a premium of 24 per cent; if they 
are redeemed after July 1, 1942, but 
on or before July 1, 1944, the premi- 


um is 2 per cent; if they are redeemed 
after July 1, 1944, but on or before 
July 1, 1946, the premium is 14 per 
cent; if they are redeemed after July 
1, 1946, but on or before July 1, 1948, 
the premium is 1 per cent; if they are 
redeemed after July 1, 1948, and on 
or before July 1, 1950, the premium 
is 4 of 1 per cent. No premium is 
payable on bonds redeemed after July 
1, 1950. We have no objection to the 
bonds being dated January 1, 1940, 
and other appropriate changes made in 
the dates just mentioned. 

[2] Applicant has filed in this pro- 
ceeding a copy of its proposed inden- 
ture. We have reviewed this indenture 
and believe that it should be modified 
in several respects. It occurs to us 
that the granting clauses would be less 
ambiguous if par. (a) of Division IV 
were eliminated in its entirety. Para- 
graph(b) of § 2, Art. I, and § 4 of Art. 
I of the indenture cover the same sub- 
ject matter. In our opinion, par. (b) 
of said § 2 should be deleted. The sec- 
ond par. (c) under § 2 of Art. I] makes 
a reference to depreciation charges to 
the extent set forth in § 9 of Art. III 
of the indenture. However, said § 9 of 
said Art. III does not relate to depre- 
ciation charges or depreciation expense 
and consequently one or the other of 
said section should be revised. Un- 
der § 11 of Art. III of the indenture, 
the company covenants that it will not 
declare or pay any cash dividend upon 
its capital stock of any classification, 
at any time outstanding, except out of 
earned surplus accumulated subsequent 
to July 1, 1939. The section then pro- 
vides that the annual net earnings add- 
ed to surplus shall be determined ac- 
cording to sound telephone utility ac- 
counting practices, and that the com- 
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pany will not pay any such cash divi- 
dends, in any event, to such an amount 
as will reduce the earned surplus of 
the company below an amount suffi- 
cient to pay in full the bonds maturing 
under the terms of the indenture at the 
next two maturity dates following the 
declaration of such dividends. This 
section should be revised, and as re- 
vised, obligate the company to deter- 
mine its annual net earnings according 
to the system of accounts prescribed 
by the Railroad Commission of the 
state of California, or, in the absence 
of such a system of accounts, accord- 
ing to sound telelphone utility account- 
ing practices. 

[3] Section 3 of Art. V of the in- 
denture provides that any moneys paid 
to the corporate trustee and not ex- 
pended within a period of two years 
after the deposit of the moneys with 
the corporate trustee shall be applied 
by the corporate trustee, as the com- 
pany may direct, to the purchase of 
bonds of any series then outstanding. 
This language, we believe, should be 
modified so as to require the corporate 
trustee to select in an impartial man- 
ner the bonds to be redeemed through 
the use of such funds. 


[4] We believe that applicant should 
submit to the Commission a revised 
indenture securing the payment of its 
bonds, and that the order herein au- 
thorizing applicant to issue bonds 
should not become effective until the 
Commission has authorized applicant 
to secure an indenture for the pay- 
ment of such bonds. 


ORDER 


The Commission having considered 
the request of California~-Oregon Tele- 


phone Co. to issue $20,000 of bonds, 
and it being of the opinion that this js 
not a matter in which a hearing is nec. 
essary, and that applicant should be 
authorized, subject to the provisions 
of this order, to issue not exceeding 
$18,000 of first mortgage serial 5 per 
cent bonds for the purpose of paying 
indebtedness and constructing addi- 
tions and betterments to its properties, 
and that the expenditures for such pur- 
poses are not in whole or in part rea- 
sonably chargeable to operating expen- 
ses or to income, therefore, 

It is hereby ordered that the Cali- 
fornia-Oregon Telephone Co. may, 
after the effective date hereof and pri- 
or to August 1, 1940, issue at not less 
than par, $18,000 of its first mortgage 
serial 5 per cent bonds, and use the 
proceeds to pay indebtedness due Co- 
lumbia Utilities Company and pay the 
cost of additions and betterments, to 
which reference is made in applicant’s 
petition, or pay indebtedness incurred 
for that purpose. 

It is hereby further ordered that the 
authority herein granted will not be- 
come effective until the Commission 
has authorized California-Oregon 
Telephone Co. to execute an indenture 
to secure the payment of said bonds, 
or until California-Oregon Telephone 
Co. has paid the minimum fee pre- 
scribed by § 57 of the Public Utilities 
Act, which minimum fee is $25. 

It is hereby further ordered that 
California-Oregon Telephone Co. shall 
file with the Railroad Commission 
monthly reports in compliance with the 
Commission’s general order No. 24- 
A, which order, in so far as applicable, 
is made a part of this order. 
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t be- Wj, ¢ SAVE MONEY WITH VARI-TYPER 
3Si0n ' Many Utility Companies are saving money by using the Vari-Typer 
egon 4 . . . the composing Type Writer with changeable faces and spaces. 
5 / This compact office machine reduces composition and printing costs 
iture for rate schedules, office forms, bulletins, booklets, folders, etc., 
7 for either mimeograph or offset reproduction. Investigate the sav- 
nds, : ings possible on all your required printing. 
h ed , WRITE TODAY for new demonstration portfolio, “How Utility 
one re Companies are Saving Money with Vari-Typer’ with actual samples 
pre- : of work produced. 
ities RALPH C. COXHEAD CORPORATION 
: Manufacturers of Vari-Typer 
333 Sixth Avenue New York, N. Y. 
that 
shall 
sion 
n the 
e 2 2 
24- Public Utilities Fortnightly—The review magazine of current 
able, opinion and news relating to Public Utilities. Conducted as an open 


forum for the frank discussion of both sides of controversial utility 


questions. Issued every other Thursday—26 numbers a year—Annual 
subscription $15.00. 








This page is reserved wnder the MSA PLAN (Manufacturers Service Agreement) 





. i} Industrial Progress 


yelected 


information about 


manufacturers, 


new products, and new methods. Also news on 
personnel changes, recent and coming events. 


A.T.&T. Expansion Forecast 
By President Gifford 


HE largest expansion program since 1931 

was forecast recently by Walter P. Gif- 
ford, president of the American Telephone 
& Telegraph Co. 

Based on construction activities to date this 
year the 1940 total telephone plant additions, 
replacements and betterments may be 15 per 
cent greater than in 1939 and the largest for 
any year since 1931, Mr. Gifford told stock- 
holders at the annual meeting. 

These operations, Mr. Gifford added, prob- 
ably would not require new financing. If the 
construction program is realized it would re- 
sult in net additions to plant of about $135,- 
000,000 against $101,400,000 in 1939. 

The Associated Bell companies anticipate 
a greater net gain in telephones this year than 
was recorded in 1939 which was the fourth 
best year in history in station increases. 


Baltimore Transit Increases 
Trolley Coach Fleet 


HE Baltimore Transit Company has added 

40 more trolley coaches to its fleet, which 
now totals ninety-two modern vehicles of this 
type. Thirty-five of the coaches rolled into 
service recently when the Roland-Highland- 
town line was changed over from trolley car to 
trolley coach operation. The five other coaches 
will be used to take care of increased riding 
on Line 27, augmenting 30 similar coaches 
placed in service there early in 1939. 

The new coaches are 44-passenger Pullman- 
Standard trolley coaches. Thirty-eight of 
them are each equipped with one General Elec- 
tric 1213 compound-wound motor and MRC 
control. All of them have the new “super- 
quiet” CP-25 compressor. 

Before they were placed in service, one of 
the new coaches was on exhibition, open for 
inspection at all times and with an attendant 
on duty to explain details. 





DICKE TOOL CO., Inc. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











Cable Insulating Compound 
For Moist Locations 


A special moisture resistant rubber com- 
pound developed for insulating wires and 
cables for use in moist locations without lead 
sheath, is described in detail in a bulletin re- 
cently issued by Crescent Insulated Wire & 
Cable Co., Trenton, N. 

Although it is commonly thought that any 
rubber compound is waterproof, actually 
water will permeate rubber that is continually 
immersed for a period of time. For this reason 
the bulletin points out, it has been customary 
in the past to require a lead sheath on rub- 
ber insulated wires and cables installed in 
locations where moisture was present. Cres- 
cent “Impervex”, as the compound is called, 
does not require a lead sheath because it is 
especially compounded of selected ingredients 
to resist moisture absorption. 

“Impervex” was originally developed for 
use on underground secondary net work 
cable and hundreds of thousands of feet have 
been installed by leading utilities in the past 
eight years. During this time not one instance 
of failure has been reported, according to the 
manufacturer. Now this superior insulation 
is available for building wires and is ap- 
proved by Underwriters’ Laboratories for use 
in moist locations without lead sheath under 
Section 3035 of the National Electrical Code. 

Tables in the bulletin give dimensions, 
weights and sizes of conduit required by 
N. E. C. for “Impervex” Building Wires and 
for lead-sheathed wires for purpose of com- 
parison. 


Convertible Hand Cleaner 


A NEW vacuum cleaner, the “Floor Cruiser,” 
described as two models in one because 
it may be used either as floor cleaner or a 
hand cleaner, has been introduced by the West- 
inghouse Electric & Manufacturing Company. 

A motor-driven brush type model, the new 
cleaner is being offered for all light cleaning 
in homes and apartments. It has a light but 
strong Micarta body and a maroon dustproof 
moleskin bag. Weighing only five pounds 
when used as a hand cleaner, it is easily con- 
verted into a floor model by inserting it into 
an exclusive tubular steel frame. ‘ 

No clamps, thumb screws, or other compli- 
cated mechanical devices are needed to hold 
the cleaner in place when it is being used 4s 
a floor model, but it remains locked firmly in 
position because of the precision construction. 
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Quality Trucks with Truck Qualities 


FowevROLET | Two things are demanded of 
a motor truck by wise buyers. 


They demand quality trucks— 
trucks made of high-grade materials, 
properly engineered, to insure long life 


and dependability. 


They demand truck qualities— 
smooth, dependable power from a heavy- 
duty truck engine . . . strength to stand 
continuous operation at full capacity . . . 
fuel and oil economy that lasts the life of 
the truck. 


Chevrolet trucks give these two things in 
full measure—every desirable truck quality 
is built into them and safeguarded for the 
life of the truck by highest-quality materials. 
For Chevrolet trucks are all-truck—in de- 
sign, and in every unit . . . from special truck 


engines through every unit of the chassis. 


That’s the way Chevrolet trucks have 
been built through the years . . . and that’s 
why they have won and held first place in 


the industry. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


HEVROLET TRUCKS 
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After being converted into a floor cleaner, 
it is similar in appearance to conventional 
floor models, and will do practically the same 
work, It has as much suction as many ordi- 
nary conventional cleaners. 

The cleaner is priced at $18.95, complete 
with frame. 


Lang Heads Apparatus Sales— 
Other G E Appointments 


HESTER H., LANG, manager of General 
Electric’s advertising and sales promotion 
activities since 1932, has been named manager 
of apparatus sales and vice chairman of the 
company’s apparatus sales committee, accord- 
ing to a recent announcement. The apparatus 
or capital goods lines range from big turbines 
to tiny motors, 

As advertising manager, and a member of 
both the apparatus and appliance sales commit- 
tees Mr. Lang has been intimately associated 
with all commercial activities of the company. 
He organized its market research bureau in 
1932, a section devoted to sales analysis of 
existing and contemplated products. 

Robert S. Peare, president and general 
manager of the Maqua Company, a large 
printing and engraving concern affiliated with 
General Electric in Schenectady, succeeds Mr. 
Lang as manager of the publicity department. 

In his new position Mr. Peare will also 
serve as manager of broadcasting for the com- 
pany with responsibility for operation of its 
stations, WGY, Schenectady; KGO, Oakland 
and KOA, Denver, as well as international 
broadcasting stations WGEO, WGEA, and 
KGEI; frequency - modulation _ station 
W2XOY, and television station W2XB. 

The appointment of J. G. Gidley, as mana- 
ger of sales, Schenectady section, turbine di- 
vision, has been announced by C. S. Cogge- 
shall, manager of the General Electric turbine 
division. Mr. Gidley will be responsible for 
the sale of all turbines manufactured in 
Schenectady. He succeeds R. S. Neblett who 
has been assistant manager of the turbine di- 
vision since July of 1939, 

David C. Prince of Philadelphia, since 1931 
chief engineer of the switchgear department 
of the General Electric Company, has been 
named manager of the commercial engineer- 
ing department, succeeding the late Vice 
President E. W. Allen. Mr. Prince, whose 
headquarters will be in Schenectady, has also 
been named a member of the company’s ad- 





STURGIS 


POSTURE CHAIRS 


Easily and quickly adjusted 
A model for every need 


WRITE FOR CATALOG 
STURGIS POSTURE CHAIR CO 








visory committee and the apparatus sales com- 
mittee. 

Mr. Prince is the holder of 73 patents and 
was one of eight G-E engineers recently ge. 
lected as “Modern Pioneers of Industry” by 
the National Association of Manufacturers. 


Gas Utility Expansion Plans 
Total $3,000,000 


TS Southern Natural Gas Company re- 
cently announced that it plans increases 
in its system which will involve the expend- 
ture of about $3,000,000. 

The additions will involve the installation 
of approximately 80 miles of 22-inch trans- 
mission lines paralleling the existing system 
which extends from Monroe, La., across 
Mississippi and Alabama, via Birmingham, to 
Atlanta, with branch lines in Georgia and 
Alabama. 

Approximately 13,000 h.p. additional com- 
pressing facilities will be installed at the va- 
rious compressor stations located in the four 
states of operations. These additional facili- 
ties will increase the capacity of the company’s 
system by approximately 30,000,000 cubic feet 
of natural gas per day. 

Recently the company also announced that it 
proposed to build a eight-inch transmission 
line from a point near Calhoun, Ga., to Chatta- 
nooga to supply the distribution system of 
that city with natural gas. This construction 
includes the building of a compressor station 
near Cedartown, Ga. 


New Plant for Union Electric 


HE Union Electric Company of Missouri, 

a subsidiary of the North American Com- 
pany, recently announced plans for a steam 
electric power plant containing two 40,000- 
kilowatt turbine generators to supply power 
to the company’s system in Illinois, Iowa and 
Missouri. The new plant will be located at 
Venice, Ill. Its design and construction will 
be in charge of the Stone & Webster Engineer- 
ing Corp. 


Two-Wire A-C Pilot Relay 
For Line Protection 


A= unit induction-cylinder _ relay, 
Type CPD, for complete high-speed 
(one-cycle) pilot-wire protection of transmis- 
sion lines is announced by the General Elec- 
tric Company. Only one of these relays is 
needed at each station, with two pilot wires b 
tween stations, to obtain complete differential 
protection of a line section both for phase an 
ground faults. Each relay is completely self- 
contained, requiring connection only to the 
current transformers, pilot wire, and trip 
circuit. : 

The new relay combines the conventional 
opposed voltage pilot system with the modern 
induction cup-type relay element to give 4 
pilot relay system which has the following 
features: 
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very Joint Is STR 


There’s no “weak link” in a welded piping system 
vhen Grinnell Welding Fittings are used. For these 
tings permit every weld to be a plain circum- 
erential butt weld — strong, easily made by any 
wualified pipe welder. 

Take the guesswork out of welded piping by 
sing these fittings. Their properties and working 
pressure-temperature ratings are identical with the 


pipe itself. They are seamless— produced by a 


WELDING FITTINGS BY 
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Than The Pipe Itself! 


patented hydraulic forming process—stress-relieved 
to retain their shape after welding. 

For a simple, economical welded piping job, 
free of ragged sharp corners, slag inside the 
pipe, nondescript welds — for assurance of clean, 
smooth inside surfaces, specify Grinnell Welding 
Fittings. 32-page descriptive catalog on request. 
Grinnell Company, Inc., Executive Offices, 


Providence, R. I. Branch offices in principal cities. 


GRINNELL 


WHENEVER PIPING iS INVOLVED 
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1. A single cup element for each terminal. 

2. Operates for any type of fault—three- 
phase, phase-to-phase, two-phase-to-ground, 
or single-phase-to-ground. 

3. Requires only two pilot wires. 

4. Normally circulates no current through 
the pilot system. 

5. Limits the maximum voltage on the pilot 
circuit to 120-v and the maximum current to 
0.1 amp. : 

6. Will not trip on out-of-step. 

7. Has percentage slope characteristic. 

8. Is easy to adjust. 

The Type CPD operates on the opposed 
voltage principle, using a single current ob- 
tained from a mixing autotransformer which 
is translated into voltage for application to the 
pilot system. It has adjustments to compen- 
sate for variation in pilot-wire resistances and 
to obtain different sensitivities for ground 
fault protection. 


Grinnell Appoints Fleming 


_—_ D. Fleming has been appointed vice- 
president and sales manager of Grinnell 
Company, Inc., Providence, Rhode Island. 


James D. Fleming, Vice President—Sales 
Manager, Grinnell Company, Inc. 


Previous to this appointment, Mr. Fleming 
was vice-president and manager of the Grin- 
nell Company of the Pacific, a subsidiary. He 
has been associated with that company since 





MARTENS & STORMOEN 
successors to 
THONER & MARTENS 
Disconnecting Switches 
Heavy Duty Switches 
18 Hathaway St., Boston, Mass. 











1919. He will continue to manage the Pacific 
Company but will be located at the company’s 
home office at Providence, R. I. 


Chrysler Plant Enlarged 


| ge werigreee of Chrysler Corporation’s 
plant facilities proceeded when construc- 
tion was begun recently on a new 78,000 square 
foot manufacturing building in its Highland 
Park Plant, according to Herman L. Weck- 
ler, vice president in charge of operations, 

“The construction of this new building” 
Mr. Weckler stated, “is in line with our regular 
policy of constantly modernizing and im- 
proving our manufacturing facilities in order 
that we may be able to continue to serve the 
public with quality merchandise.” 

This new building will take the place of two 
former buildings and will improve the facili- 
ties of the Highland Park operations. In 
Chrysler Corporation’s Highland Park Plant 
are carried on the manufacture of a wide 
variety of parts for all of its passenger cars 
and trucks, a large part of its export activi- 
ties, and all of its engineering and research 
work, 


Westinghouse Orders Increase 


EORGE H. Bucher, president of the West- 

inghouse Electric and Manufacturing 
Company recently reported that the business 
outlook was very encouraging and that orders 
booked by Westinghouse in the first quarter of 
1940 were more than 30 per cent above the 
same quarter last year, or $65,250,000 against 
$50,121,000. 


San Diego Plans New Line 


AN Diego Consolidated Gas & Electric Co. 
S plans to build a 105-mile transmission line 
to connect with Southern California Edison 
Co. lines on the north side of San Diego River, 
according to a recent announcement. The new 
line, together with a 35,000 kw. substation at 
the connection point, will cost $1,159,700 and 
will, it is estimated, take care of growth of the 
company’s business for at least two or three 
years. 


‘Engineering Progress” 


Cosr> achievements in 1939 recently 
moved into the “big circulation” class of 
non-fiction publications, with the distribution 
of approximately 100,000 copies of “Engineer- 
ing Progress” by the Westinghouse Electric 
and Manufacturing Company. 3 

Reporting outstanding new applications and 
developments in the electrical industry, “En- 
gineering Progress” has been published an- 
nually for the past 14 years for the information 
of engineers and technical men throughout the 
world. This year the Company doubled the 
book’s circulation by mailing. a copy to each 
of its 50,000 stockholders. 
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lOMORROW’S 


Quick Deliveries 


No matter how complex 

your particular require- Br sone 
ments may be, you can de- Transformers 
pend upon Pennsylvania 

Transformer Company to 

provide quick deliveries. 
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ROBERT A. BURROWS’ 
NEW 1939 
UTILITY CHART 


ELECTRIC LIGHT AND POWER e GAS @ TRANSPORTATION 
WATER @ COMMUNICATIONS @ INVESTMENT COMPANIES 
ETC. 














@ Showing at a glance @ 


“INTER-RELATION AND CAPITALIZATION OF THE PRINCIPAL PUBLIC | 
UTILITY HOLDING, OPERATING AND INVESTMENT COMPANIES 
AS OF JUNE 1, 1939” 


ALSO SERVICE AREA MAPS OF THE PRINCIPAL 
PUBLIC UTILITY SYSTEMS IN THE UNITED STATES 
(Chart Size—34” x 28”) 


An indispensable reference for @ Public Utility Executives @ Utility Supply 

Companies ® Banks @ Brokers @ Investment Counselors @ Trust and In- | 

surance Companies ® Public Service Commissions @ Investors @ Or any one 
interested in any phase of the Public Utility Industry. 


e e PLEASE NOTE e e ‘\ 


Chart is printed on 32-lb. high grade paper in ONE COLOR at $2 
per copy, or in NINE DISTINCTIVE COLORS at $3 per copy, postage 
prepaid. Colors used in bar graphs afford an excellent chart for fram- 
ing or desk top reference. 


If UNFOLDED MAILING is desired add 25c for special 3-ply mailing 





tube. 
QUANTITIES of ten or more copies, for complimentary distribution, 
at reduced prices, on request. 


° 
Order from 


PUBLIC UTILITIES REPORTS, Inc. 
Munsey Bldg. _ Washington, D. C. 
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BUT WE'VE 
GOT RESEARCH 
,.. SO What can 


E.T.L.do 
for us? 








eE. T. L research and testing 
can be a valuable aid to utility 
research departments. It does 
not replace them. 






By taking advantage of E. T. 
j™@ L.’s extensive testing facili- 
\™ ties, you can avoid heavy in- 
jm vestment in special equip- 
jm@ ment. You pay only for the 


ly | service you use—do not have 
In- | funds tied up in expensive, 
ne | seldom used apparatus. 


Over forty years experience in 
testing has specially qualified 
us to handle competently most 
testing or research problems 
that may arise. 


| -..and on new developments E. T. L. 
cooperates with the utility in providing 
an authoritative, independent check on 
new developments—new processes. 










We work with you to help you deter- 
mine actual service conditions—then 
test against them. 










ELECTRICAL 





>, TESTING 
. a LABORATORIES 
sis bust End Av_nue und 73th Str ct 





New York, N. Y. 
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HAN UIDJEFE: 1001 USES 
FOR PLANT USE OR FOR RESALE 
THROUGH YOUR STORES 
The Handee is really a small 
“power house” that can be car- 


ried to any part of your plant 
and used wherever there 






is an electric outlet, to re- 
pair some hard-to-get-at 
part on a machine with- 
out removing the part 
—to smooth off rough 
edges — to bore tiny 
holes in metals — to 
clean delicate mechan- iene of 
isms, etc. Grinds, Drills, Hand Work 
Polishes, Engraves, Sharpens, Carves, Cleans, Sands, | 
Saws, etc. 

The Handee uses 300 accessories. Used and en- 
dorsed by mechanics, repairmen and hobbyists. 


Weighs only 12 ounces. Speed 25,000 r.p.m. Na- 
tionally advertised at $18.50 with 6 Accessories. 


CHICAGO MOUNTED WHEELS 
OF V/T SUPER BOND 

150% Longer Life 
V/T Super Bond is 
the greatest for- 
ward step in 30 
years. Chicago 
Mounted W heels 
made of it have 
150% to 300% 
longer life, accord- 
ing to tests in 
many plants on 
snagging and exact- 
ing operations. Will not ridge on welds, sharp 
corners, sinking dies, barbering, etc. They're 
tougher, can take more punishment, grind more 
pieces per wheel, faster and without sacrifice of 
cutting action. There’s a shape and size to handle 
every grinding job. Let us send you a V/T Super 
Bond Wheel without cost or obligation. Tell us 
the kind of job, type of equipment you use and 
size wheel preferred. 

FREE MOUNTED WHEEL CHART—Ideal for ready refer- 


ence in the shop. A Wall Chart 22 x 15°" showing actual 
size and shape of every standard Chicago Mounted Wheel. 


Save 








Send for Catalog of Complete Line 


CHICAGO WHEEL & MFG. CO. 


Makers of Quality Products for 40 Years 
1101 W. Monroe St., Dept. PU, Chicago, Ill. 
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\\\N\ i MORE INCOME FROM GAS RANGES. This different sales manual 
\ not only shows your salesmen how to increase their earnings but 

fires them with enthusiasm to go out and do it. Write for a copy. 





All Robertshaw products enjoy the great advan- 
tage of the work carried on constantly at the 
Robertshaw Research Laboratory, a laboratory 
devoted exclusively to the development of im- 
proved designs and production methods in the 
field of automatic temperature control. 
Robertshaw’'s stainless steel Diastat — electric- 
welded, solderless, non-corroding—is a Robertshaw product throughout. Into 
it has gone the best that forty years of manufacturing experience —plus un- 
equaled research, product development and manufacturing facilities—provide. 


ROBERTSHAW THERMOSTAT COMPANY 


YOUNGWOOD, PA. 
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CARPENTER SAVE 


Nv i yOU 
ASTER-LIGHTS MONEY! 


Equip your emergency repair crews 
with Master-Lights! Watch overtime 

ayrolls shrink! These powerful, brilliant 
fights promote speedy work—reduce the 
hours used in locating trouble spots at 
night. Darkness, snow, and fog can't 
defeat the high power of Masier-Lights. 
They let your men SEE, no matter what 
the weather! 


A MASTER-LIGHT FOR YOUR EVERY NEED 


67 different types of Master-Lights, 
developed in our 25 years of experience 
with your problems, are ready to help 
you. Two of the most popular are 
illustrated on this page. Read their 
specifications—then send for our latest 
folder on Master-Lights for Public Utili- 
ties Corporations. 


FOR 
REPAIR CARS 


FOR 
HAND USE NOTE TO PURCHASING 
TYPE WS AGENTS 


Portable search or 


work light. 250,000 i 
eas bee ts soerch- We allow your corporation all dis- 


ight. Rechargeable battery gives 8 counts— you get straight manufac- 
ours continuous high power, 24 turer's price. Any light sent on 30- 
ours continuous work light. Weight day free trial on request. Remember 
B pounds, —Master-Lights may save you MORE 

than their cost in just one emergency. 


LET US HELP YOU NOW 
Over 500 U. S. Public Utilities 


Corporations equip their repair crews 

with Master-Lights — because we 

furnish exactly the lights they need. wwe'T 

Let us meet YOUR needs in lights Roof mounted search- 

for repair and emergency crews! light, inside control. 

Send NOW for a new 1940 Master- 250,000 c.p. beam, mile 

Light Folder that tells you quickly ‘@"9% ae s00. = 

about lights that will save money for 9°4-* wet sel 
rection as easily as your 

you. Write now to— finger. 


ARPENTER MFG. CO. 197 sidney st., Cambridge, Mass. 
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Tuere are twenty-eight govern- 
ment agencies dictating the way things 
must be made and sold. 


“Not content with that, some of them 
—and some trouble-makers outside of 
government—send out printed matter 
calculated to throw suspicion on all 
products, selling and advertising. 


“**Misgraded!’ ‘Misbranded!’ ‘Misrepre- 
sented!’ ‘Overpriced!’ ‘Shortweight!’ ‘Danger- 
‘Poison! They’re actually shooing 
people away from my counter with state- 
ments like that. 


ous!’ 


“I work hard to sell my customers better, 
tastier, fresher packed foods all the time. 
Then these busy-bodies come along with 
their talk about protecting the consumer, 
and they tear down good will and hamper 
progress. 


“When we find dishonesty in business let’s 
use the laws already on our books to punish 
it—the fraud laws, for instance. But let’s not 


slander all trade and smother it under a 
swarm of Federal agencies. 


“We need confidence in each other, not 
hate and suspicion. We need a freer, bigger 
flow of goods to bring back prosperity and 
make more jobs.” 


Friend merchant is right. We can’t stimu- 
late employment or that hoped-for ten billion 
dollar increase in the national income by 
impeding distribution of goods and serv- 
ices. It was aggressive American advertising 
and selling that brought us the highest living 
standard in the world—and can again, with 
encouragement. What helps business helps you. 


This message is published by 


NATION’S BUSINESS 


It is the 41st of a series contributed toward a 
better understanding of the American system 
of free business enterprise. Regardless of 
your political affiliations, if you have a point 
of view you would like to express on develop- 
ments now shaping in the field of public 
policy relative to distribution, why not write 
to your Congressman or Senator? - 
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You can organize a centralized “Customer Relations Depart- 
ment’ at once without any change in your record equipment 
through— 


DICTOGRAPH 


Customer-Relations Equipment 








We will gladly demonstrate the Dictograph method of centralized in- 
formation planned to work in with your present credit, service, meter 


and bookkeeping records. 


Specially designed Customer-Relations Equipment planned to meet your 
individual requirements will enable centralized customer contact points 
to secure information almost instantaneously and render quick, courte- 


ous, efficient service to your customer. 


Dictograph Customer-Relations Equipment is successfully serving: 


Cincinnati Gas and Electric Company 
Columbus and Southern Ohio Electric Co 
Delaware Power and Light Company 
East Ohio Gas Company... 

Kansas City Power and Light Company 
Michigan Consolidated Gas Company 
Minneapolis Gas Light Company 
Northwestern Ohio Natural Gas Co 
Potomac Electric Power Company 


United Gas Corporation. ................+. 


Virginia Electric & Power Company 
Washington Water Power Company 


May we have our Special Utility repre- 
sentative call to discuss your problem 
with you... no obligation. 


DICTOGRAPH SALES CORPORATION 


580 Fifth Ave., New York, N. Y. 


Manufacturers of precision equipment since 1902 


Cincinnati, Ohio 
Columbus, Ohio 
Wilmington, Del. 
..-Akron, Ohio 
Kansas City, Mo. 
Detroit, Mich. 
Minneapolis, Minn. 
Toledo, Ohio 
Washington, D. C. 


etduraie Weieauee Houston, Texas 


Norfolk & Richmond, Va. 
Spokane, Wash. 


DICTOGRAPH SALES CORPORATION, 
580 Fifth Ave., New York 


() Please send me literature on Dictograph 
Equipment. 


( Please have representative call. 


#50! 
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AKE ten minutes to examine your 

accounting forms and books, office 

forms, control records and all the 
other vital records of your business. 


Look for torn or dog-eared corners 
and edges, faint or blurred typing, 
seratchy writing, crude erasures, poor 
printing or ruling. These are the signs 
that betray poor paper. They are the 


stop signals that warn of waste, errors 
and delays. They mean that for a slight 
economy in paper, the least expensive 
_item, the total investment in your rec- 


ord keeping and accounting system 
being endangered. 


Do something about it! 


Ask your supplier to put the neq 
batch of forms on 85% Rag Conte 
Waverly Ledger. Note how much be 
ter they look, how they stand up, he 
well they take typing, writing and era 
ing. See how much quicker they file 
bind, how much faster the work is don¢ 
Then settle the matter of paper. Mak 
Weston’s WAVERLY LEDGER yo 


standard. 


BE A BETTER PAPER BUYER 


Use the ideas and technical information published in Weston’s Papers. 
Issued regularly for the benefit of paper buyers. For free copies, write 


BYRON WESTON CO., DALTON, MASS., Dept. C 


WESTON’S PAPER 
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, NG LOW-PRICED TRUCKS | 2¢-2azed To Fit Tough Jobs...Save Money! 
DODGE OFFERS FAR WIDER SELECTION 





IGHT!—they’re great performers—these big 
COMPARISON COMPANY | COMPANY R 114-ton Dodge Job-Rated trucks! They’ll 

do a great job for YOU, too—and at lower cost! 
6 3 Their 92-horsepower Dodge truck engine is 
pnber of WHEELBASES | 17 | 9 | 6 J exactly the right engine to deliver top per- 
bnber of GEARRATIOS| 16 | © | 9 | formance—with maximum economy! Clutch, 
3 


transmission, rear axle, springs and brakes— 

mater of CAPACITIES % to l¥2-Ton all are “‘sized”’ for the truck so the truck will 
wumuor| 96 | 58 | 42 | Winn 

and BODY MODELS With 7 wheelbases, which include the sensa- 

PRICES beain $ 18 tional new Cab-Over-Engine—you can get a 

= $465 | $450 |'474 Dodge Job-Rated 114-tonner to fit YOUR job 

Prices shown are for Y-ton chassis with flat face cowl de- —and to save YOU money! Dodge Job-Rated 


ved of Main Factory, federal tones inchuded-—stote ond trucks are priced with the lowest for every 


«al foxes extra. Prices subject to change without notice. ‘tv! S Dod deal f 
figures used in the above chart are based on published dota. capacity: ee your cage ealer for casy 
budget terms. 


GET THIS FREE BOOKLET— READ AND SAVE +Prices— delivered at Detroit including Federal 


Learn how a truck to-fit-the-job can save YOU money! Taxes. Dual wheels, transportation, 
Ask your Dodge dealer or write Dodge Division, state and local taxes (if any) extra. 
Chrysler Corporation, Detroit, Mich. 


‘kaled oso oc 
ate 
'Y TON CAPACITIES 96 STANDARD CHASSIS AND BODY MODELS ON 17 WHEELBASES “Sob- Rated MEANS: A TRUCK THAT FITS stl 
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P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
United States Circuit Courts 
A SHORT CUT ot Aaseaie SIMPLE 
COVERING United States District Courts chun animes 
FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
AN EXHAUSTIVE Commissions seas 
ian am State Regulatory Commissions A GREAT REVIEW 
Insular and Territorial Regu- 
THE LAW latory Commissions 





A GREAT SERVICE 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 














i — 
~ 
2S 
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Woo! 
L \ 


WITH THE NEW 


Ditto D-44 


ome utility men take nearly as long to produce copies 
heir reports as it took to gather that data. Others have 
overed Ditto. When you also know the new Ditto D-44, 
‘ll find that it is useful to everybody, every day, every 
,0n practically every routine operation. 


ithout type, stencil or ink it makes 300 and more 
ght copies of anything written, typed or drawn... 
schedules; operating and progress reports; specifica- 
s; engineering drawings; service, factory and work 
ts; forms, and the like... 70 copies a minute, in one 

i" colors at once, 6c for the first 100, 3c thereafter. 

finals can be used repetitively—excellent for cumu- 
€ reports. 


Pewee es eee ee ese eS es ees Se See SSeS 
DITTO, INC. 

2207 W. Harrison St., Chicago, Ill. 

Gentlemen: 


Send me copy of your book, “Copies, Their Pla 
Business.” No obligation. 


| ake your department more effective—get the whole 
y of Ditto’s public utility performance on gelatin or 
d duplicators. Use coupon for free idea-booklet, 
pies, Their Place in Business.” No obligation! 
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EIGHTH ANNUAL CONVENTION 


of the 
EDISON ELECTRIC INSTITUTE 


June 3, 4, 5 and 6, 1940 


CONVENTION AUDITORIUM 
Atlantic City, New Jersey 


Schedule of Events 


At the Auditorium Hotel Traymore 
General Sessions Social Events 
Tuesday morning, June 4th Dancing 
Monday evening, June 3rd 
Ladies Tea 
Wednesday morning, June 5th Tuesday afternoon, June 4th 


Wednesday afternoon, June 5th Dancing 
Tuesday evening, June 4th 


Tuesday afternoon, June 4th 


Wednesday evening, June 5th lanloans tein 


Thursday morning, June 6th Thursday, June 6th 


Friday, June 7th, will be Edison Electric 
Institute Day at the New York World’s Fair, 
and all delegates are invited. 





Convention delegates and guests are urged to secure hotel accom- 
modations now. 
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“If a line’ worth & 
it’s worth buildings 




















The armor rods being installed here, for example, 

are classed as “right” by men who know. Power 
line conductors, no matter what they’re made of, have a 
tendency to vibrate under certain conditions. Armor rods 
offer protection against fatigue, flash-overs and wear at 
points of support. 

Armor rods are but one of the devices recommended 
by Alcoa engineers for increasing a line’s dependability. 
A.C.S.R. engineering standards include complete wire 
stringing data and a perfected system of vibration control. 

You may have this engineering data, Write ALUMINUM 
Company or America, 2134 Gulf Bldg., Pittsburgh, Pa. 


PAN IGEIS TOR: 
steal ea 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants and others equipped +o 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design and construction. 














THE AMERIGAN APPRAISAL.GOMPANY 


INVESTIGATIONS ¢« WALUATIONS «© REPORTS 


PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
CHICAGO - MILWAUKEE - NEW YORK + WASHINGTON ~ And Other Principal Cities 








BARKER & WHEELER, Engineers 


11 Park Place, New York City. 36 State St., Albany, N. Y. 
Designs and Construction—Operating Betterments—A ppraisals, Rates—Office Systems 








Twenty Years Special Experience in Development of Original Costs, Restoration of Capital Accounts, 
Installation of Perpetual Property-Record Systems, and Special Problems of Municipal and Other Non- 
Centralized Properties. 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA 


PACKARD BUILDING 








oxox FOL, Bacon s Davis, anc. mr onsm 


CONSTRUCTION 
OPERATING COSTS Engineers INTAN' calien 


VALUATIONS AND REPORTS 


CHICAGO PHILADELPHIA NEW YORK LOS ANGELES WASHINGTON 








LIVINGSTON, McDOWELL & CO. 


Usiliey CERTIFIED PUBLIC ACCOUNTANTS 
Consultants Member 
AMERICAN INSTITUTE OF ACCOUNTANTS 
PENNSYLVANIA INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 
1518 WALNUT ST. PHILADELPHIA, PA, 
D. M. LIVINGSTON, C. P. A. (PA.) 
FORMER MEMBER: C. WHITFORD MCDOWELL, C. P. A. (PA.) (MD.) 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 








Mention the FortnicHtty—It identifies your inquiry 
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J. H. MANNING & COMPANY 


weber’ encivmens "luli 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 

Public Utility Affairs including Integration 








SANDERSON & PORTER 


ENGINEERS 
VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








Sargent & Lundy, Incorporated 
ENGINEERS 
Steam and Electric Plants 
UVtilities—Industrials 
Studies—Re ports—Design—Supervision 
Chicago 








STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * EXAMINATIONS * APPRAISALS 
CONSULTING ENGINEERING 


BOSTON e NEW YORK e CHICAGO e PITTSBURGH ¢ SAN FRANCISCO e LOS ANGELES 








BLACK & VEATCH CHENEY AND FOSTER 


CONSULTING ENGINEERS 
Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 

4706 BROADWAY KANSAS CITY. MO. 61 BROADWAY NEW YORK 


Engineers and Consultants 














EARL L. CARTER ROBERT E. FOLEY 


Consulting Engineer 
REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY Teleph Li R 1 Li Fi Ala 
PUBLIC UTILITY elephone Lines—Rural Lines—Fire Alarms— 
VALUATIONS AND REPORTS eee en ee 


814 Electric Building Indianapolis, Ind. 


Erecting Engineer 


48 Griswold St. Binghamton, N. Y. 











(Concluded on following page) 








Public Utilities Fortnightly 


May 9, 194) May 9, 





PROFESSIONAL DIRECTORY (concluded) 








Francis S. HABERLY 
ENGINEER 


Appraisals—Property Accounting Reports 
—Cost Trends 


122 SOUTH MICHIGAN AVENUE, CHICAGO 


SLOAN & COOK 
CONSULTING ENGINEERS 


(20 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 














JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
CESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


SOSTON NEW YORK 


J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 














JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reperts 
in connection with 
rate inquiries, depreciation, fixed capitel 
reclassification, original cost, security issues. 








Representation in this Professional Directo 
may be obtained at very reasonable rates, 
Kindly address inquiries to: 
ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington, D. C. 














HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


Belting the Spiral Casing before Riveting 
NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 





— 
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Branch 


IN no other meter can you find ALL 
these basic features essential to accu- 
racy, durability and general excellence. 


Snap-Joint Disc Chamber... elim- 
inates holding and locating screws. 
Spreads apart as water freezes. 


Screwless Register . . . cuss-proof. 
Spring clips. No screws to rust 
or break. 

Heat-proof Bushings . . . renewable 
hard rubber; eliminate trouble 
due to friction, corrosion. 
Oil-Enclosed Gear Train . . . re- 


.duces wear, protects against cor- 


rosion and foreign matter. 
Sand Ring . . . guards top of ball 
against grit and other debris. 


Three-part Disc . . . can be adjust- 
ed to compensate for wear. 
Roller Bearing-Plate . . . prolongs 
life of chamber. Silences operation. 
Cast-Iron Bottom . . . breakable 
bottom prevents damage from 
freezing. 


Interchangeability . . . if these features are not in 
some of your old Tridents, you can put them in. 


HICAG AN A 


LAN YRE, DENVER. DALLAS, KANSA 


anada 


NEPTUNE METER COMPANY - 50 West 50th Street, NEW YORK CITY 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 


Aluminum Company of America 
American Appraisal Company, The 
Asplundh Tree Expert Company 


B 


Babcock & Wilcox Company, The 
Barber Gas Burner Company, The 
Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers 
Burroughs Adding Machine Company 


Cc 


Carpenter Manufacturing C 4 
Carter, Earl L., Consulting Engineer ae 
Cheney and Foster, Engineers 
Chevrolet Motor Division of General 

Sales Corp. 
Chicago Wheel & Mfg. Co. 
Cities Service Petroleum Products 

Inside Back Cover 

Cleveland Trencher Company, The 32 
*Combustion Engineering Company, 
Coxhead, Ralph C., Corporation 
Crescent Insulated Wire & Cable Co., Ine. ........ : 27 














D 


Davey Tree Expert Company 

Day & Zimmermann, Inc., Engineers 
Dicke Tool Company, Ine. 
Dictograph Sales Corporation 
*Dillon W. C. & Co., Ine. 
Ditto, Inc. 
Dodge Division of Chrysler Corp. 











E 


Edison Electric Institute 

Electric Storage Battery Company, The 
Electrical Testing Laboratories 

Elliott Company 
Elliott Addressing Machine Co., The 





F 


Foley, Robert E., Erecting Engineer 
Ford. Bacon & Davis, Inc., Engineers 
*Ford Motor Company 
Forest City Foundries Co. 





G 


General Electric Company 
Grinnell C y, Ine. 








H 


Haberly, Francis S., Engineer 
Hoosier Engineering Company 


I 
International Harvester Company, Inc. ................ 26 


*Fortnightly advertisers not in this issue. 


J 


Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers 
Johns-Manville Corporation 

Jones & Laughlin Steel Corp. ... 


K 


Kerite Insulated Wire & Cable Company, Inc., 
Th 25 





e ins 
Kinnear Manufacturing Company, The ................ 20 


L 
Livingston, McDowell & CO. ...22..2..::2-c1cccsccscsssssseeene 


M 


Manning, J. H. & Company 
Martens & Stormoen 
Merco Nordstrom Valve Company ...........:.:-.-:0+ 





N 


Nation’s Business 

Neptune Meter C 57 

Newport News Shipbuilding & Dry Dock Com- 
pany 56 











P 


Pennsylvania Transformer Company 
Pittsburgh Equitable Meter Company .... 


R 


Railway & Industrial Engineering Company 
Recording & Statistical Corp. 

Remington Rand, =. 
Ridge Tool C Pp The 
Riley Stoker Derparation 
Robertshaw Thermostat Company . 
Royal Typewriter Company, Inc. ... 














Ss 


Sanderson & Porter, Baasnee 
Sangamo Electric C 
Sargent & Lundy, Incorporated 
Silex C y, The Inside Front Cover 
Sloan & Cook, Consulting Engineers 56 
Sprague Meter C p he 

Stone & Webster Engineering Corporation 
Sturgis Pasture Chair Company 











Vv 

Vulcan Soot Blower Corp. 
Ww 

Westinghouse Electric & Mfg. 


Ouiside Back Cov 


Weston, Byron, 
Wopat, J. W., Consulting y engineering . 




















BETTER PRODUCTS... 


because Cities Service 


knows your problems! 


Cities Service Oil Company engineers are concentrating 
their efforts daily on solving the various lubrication 


problems with which industry is faced. 


Wherever moving surfaces come together, no matter 
what the speed or load, Cities Service can recommend 
authoritatively the correct lubricants to use. Whether 

you need heavy greases for 
massive gears or the lightest 
of oils for delicate precision 
machines, Cities Service is 
ready to fill your every need. 


Cities Service engineers will 
be glad to discuss your lubrica- 


tion problems with you. 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Hour of Stars—The Cities Service Concert with Lucille Manners, Ross Graham, 
the Cities Service Orchestra and Singers under the direction of Frank Black, broad- 
cast every Friday evening at 8 P.M., E. D. T., over the N. B. C. Red Network. 
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B.: MACHINE FRAMES  fory 
bolted together or cast integj 
can now bé welded with We 
house Portable FlexAre Wa 
This opens another field of ap 
tion in a wide kange of man 
turing. Yet-it is only one ina 
series of Westinghouse weldin 
yelopments which create new sa 
for users and new loads\for cey 
stations. 


In other applications as 
Westinghouse is continually fin 
new uses for electrical equipmel 
help your customers profit fro 
use of electricity and add new 
to your lines. 


WESTINGHOUSE ELECTRIC & MANUFACTURING COMPANY, EAST PITTSBURGH, PA, 


Tune in “Ma ical Americana,’ N. B. C. Blue Network, every Phareten evening. 
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